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[PDR-54C;  Docket  No.  32466;  Dated: 
February  15,  1979]  , 

AIRLINE  DEREGULATION 

Expedited  Procedures  for  Licensing  and  Rates 
Cases 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Supplemental  notice  of  pro¬ 
posed  rulemaking. 

SUMMARY:  This  supplemental 

notice,  undertaken  on  the  Board’s  own 
initiative  to  implement  the  Airline  De¬ 
regulation  Act  of  1978,  approved  Octo¬ 
ber  24,”  1978,  and  expedite  considera¬ 
tion  of  licensing  cases,  invites  public 
comment  on  proposed  rules  to  estab¬ 
lish  expedited  simplified  procedures  as 
required  by  the  Deregulation  Act  for 
processing  applications  for  new  or 
modified  route  authority  by  U.S.  and 
foreign  air  carriers.  The  new  proce¬ 
dures  require  the  submission  of  all  evi¬ 
dence  in  written  form  and  would,  at 
the  applicant's  option,  dispense  with 
an  oral  hearing  and  an  initial  or  rec¬ 
ommended  decision  by  an  administra¬ 
tive  law  judge  in  most  route  cases; 
they  are  also  designed  to  comply  with 
the  recently  enacted  statutory  time 
deadlines.  The  rules  modify  those  ear¬ 
lier  proposed  in  PDR-54,  43  Fed.  Reg. 
19406,  May  5,  1978. 

DATES:  Comments  by  March  19,  1979. 

Comments  and  other  relevant  infor¬ 
mation  received  after  this  date  will  be 
considered  by  the  Board  only  to  the 
extent  practicable. 

ADDRESSES:  Twenty  copies  of  com¬ 
ments  should  be  sent  to  Docket  32466, 
Civil  Aeronautics  Board,  1825  Con¬ 
necticut  Avenue,  N.W.,  Washington, 
D.C.  20428.  Individuals  may  submit 
their  views  without  filing  multiple 
copies.  Comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  N.W.,  Wash¬ 
ington,  D.C.,  as  soon  as  they  are  re¬ 
ceived. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Gary  J.  Edles,  Deputy  General 
Counsel,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  N.W., 
Washington,  D.C.  20428,  202-673- 
5233. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

Last  Spring  the  Board  proposed  to 
amend  Part  302  of  its  Procedural  Reg¬ 
ulations  to  provide  for  simplified  hear¬ 
ing  procedures  to  be  used  in  some  li¬ 
censing  and  ratemaking  cases.  See 
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PDR-54,  adopted  April  18,  1978,  43  FR 
19406,  May  5,  1978,  Comments  from 
the  public  were  received.  The  proposal 
was  endorsed,  in  whole  or  in  part,  by 
three  Executive  Departments  (State, 
Justice,  and  Transportation),  several 
members  of  Congress  (Senators  Bart¬ 
lett  and  Bellmon  of  Oklahoma, 
Cannon  of  Nevada,  Kennedy  of  Massa¬ 
chusetts,  Pearson  of  Kansas,  Percy  of 
Illinois,  and  Ribicoff  of  Connecticut, 
and  Representatives  Moss  of  Califor¬ 
nia  and  English  of  Oklahoma),  and 
two  carriers  (American  Airlines  and 
Frontier  Airlines).  The  proposal  was 
opposed,  in  whole  or  in  part,  by  the 
City  and  Chamber  of  Commerce  of 
Houston,  Texas,  the  Administrative 
Law  Section  of  the  American  Bar  As¬ 
sociation  and  sixteen  carriers  (Alleghe¬ 
ny  Airlines,  Aloha  Airlines,  Braniff  In¬ 
ternational,  Delta  Air  Lines,  Eastern 
Air  Lines,  Frontier  Airlines,  Hughes 
Airwest,  National  Airlines,  Ozark  Air 
Lines,  Pan  American  World  Airways, 
Piedmont  Airlines,  Southern  Airways, 
Trans  World  Airlines,  Western  Air 
Lines,  and  Wien  Air  Alaska,  jointly, 
and  United  Air  Lines) '  Professors  Mi¬ 
chael  Cox  and  Edwin  McManus  also 
offered  their  views.  The  most  strenu¬ 
ous  objections  to  our  proposed  rule 
were  the  purported  failure  to  comply 
with  the  numerous  requirements  of 
sections  554,  556,  and  557  of  the  Ad¬ 
ministrative  Procedure  Act,®  and  the 
potential  for  unfairness  to  parties  re¬ 
sulting  from  shifting  the  initial  deci¬ 
sional  function  from  administrative 
law  judges  to  the  Board,  which  would 
be  advised  by  staff  components,  in¬ 
cluding,  particularly,  those  bureaus 
with  responsibility  for  initiating  and 
advocating  Board  licensing  programs. 

Thereafter,  on  October  24,  1978,  the 
President  signed  the  Airline  Deregula¬ 
tion  Act  of  1978,  Pub.  L.  95-504,  92 
Stat.  1705.  That  Act  has  a  major 


■Frontier’s  position  is  somewhat  unclear. 
It  was  one  of  fifteen  carriers  to  file  joint 
comments  opposing  the  proposed  proce¬ 
dures  but,  in  a  separate  filing,  endorsed  the 
Board's  proposal,  apart  from  certain  time 
limits,  which  it  argued  were  a  bit  too  short. 

*  Sections  554,  556,  and  557  of  the  Admin¬ 
istrative  Procedure  Act  (former  sections  5,  7, 
and  8)  establish  the  procedural  ground  rules 
for  cases  of  "adjudication  required  by  stat¬ 
ute  to  be  determined  on  the  record  after  op¬ 
portunity  for  an  agency  hearing.”  Whether 
sections  554,  556,  and  557  apply  depends  on 
whether  the  agency’s  organic  statute  spe¬ 
cifically  requires  notice  and  hearing.  See 
generally  Marathon  Oil  v.  EPA,  564  F.2d 
1253,  note  25  (9th  Cir.  1977),  and,  more  spe¬ 
cifically,  Eastern  Air  Lines  v.  CAB,  185  F.2d 
426  (D.C.  Cir.  1950),  where  the  court  ex¬ 
pressly  noted  that  the  provisions  of  the 
APA  did  not  come  into  play  since  section 
416  of  the  Federal  Aviation  Act  imposed  no 
notice  and  hearing  requirement  for  route 
authority  granted  by  exemption.  The  Ad¬ 
ministrative  Procedure  Act  establishes  no 
fixed  procedures  for  adjudications  (includ¬ 
ing  licensing)  not  required  to  be  decided 
after  notice  and  hearing. 


impact  on  our  proposal  to  establish 
new  procedural  rules.  As  a  result,  in 
addition  to  disposing  of  various  mat¬ 
ters  raised  in  the  comments,  we  will 
modify  our  earlier  proposal  and  allow 
interested  persons  additional  time  to 
comment  on  our  amended  proposal. 
The  Deregulation  Act  requires  that  we 
have  new  expedited  procedural  rules 
in  effect  no  later  than  April  23,  1979, 
and  we  intend  to  issue  a  final  rule 
before  that.* 

The  Deregulation  Act 

In  the  Airline  Deregulation  Act  of 
1978,  the  Congress  has  required  us  to 
promulgate  rules  establishing  expedit¬ 
ed  simplified  procedures  for  disposing 
of  applications  under  sections 
401(d)(1),  (2),  (3),  for  the  modification 
or  transfer  of  certificates  under  sec¬ 
tions  401(f),  (g)  and  (h),  for  the  proc¬ 
essing  of  foreign  air  carrier  applica¬ 
tions  under  section  402  and,  for  the 
processing  of  restriction  removal  appli¬ 
cations  under  section  401(e)(7)(B). 
The  Deregulation  Act  also  expressly 
eliminates  any  doubt  about  the  appli¬ 
cability  of  sections  554,  556,  and  557  of 
the  APA  by  removing  the  notice  and 
hearing  requirement,  and  public  hear¬ 
ing  requirement,  from  sections  401  and 
402  of  the  Federal  Aviation  Act.  Fur¬ 
thermore,  in  domestic  cases  we  are  re¬ 
quired  to  issue  certificates  of  public 
convenience  and  necessity  if  the  trans¬ 
portation  sought  in  an  application  is 
consistent  with  the  public  convenience 
and  necessity:  the  Act  establishes  a 
presumption  of  consistency,  and  places 
the  burden  of  proof  (at  a  high  level  of 
proof  for  administrative  proceedings— 
“preponderence  of  evidence”)  on  the 
opponents  of  any  application.  These 
changes,  coupled  with  the  new  empha¬ 
sis  on  competition  and  the  encourage¬ 
ment  of  entry  in  the  Declaration  of 
Policy,  indicate  Congress’  intention  to 
establish  a  more  liberal  attitude 
toward  the  grant  of  domestic  certifi¬ 
cate  applications  than  existed  under 
the  standards  of  the  old  Act.  Finally, 
the  Act  creates  a  zone  of  reasonable¬ 
ness  for  passenger  fares.  Within  this 
zone  the  Board  may  not  find  a  fare 
unjust  or  unreasonable  simply  because 
the  fare  is  too  high  or  too  low,  except 
for  decreased  fares  that  the  Board 
finds  predatory.  The  new  statute,  by 
the  end  of  1981,  eliminates  all  regula¬ 
tory  barriers  to  domestic  entry  by  fit, 
willing,  and  able  carriers  and,  by  1983, 
ends  most  Board  regulation  over  do¬ 
mestic  fares  and  rates. 

The  statute  has  affected  our  earlier 
proposal  in  three  principal  ways.  First, 


*We  are  attaching  staff  memoranda  pre¬ 
pared  by  the  Office  of  the  General  Counsel 
and  the  Bureau  of  Administrative  Law 
Judges.  Under  standard  Board  operating 
procedure  these  memoranda  form  a  part  of 
the  public  reading  file  and  are  freely  availa¬ 
ble  to  interested  persons.  Publication  is  in¬ 
tended  to  ensure  greater  convenience,  and  a 
broader  audience. 
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it  has  eliminated  a  major  argument 
Vaised  by  the  comments  to  our  earlier 
notice  that  our  rules  were  in  conflict 
with  the  notice  and  hearing  require¬ 
ments  of  the  Federal  Aviation  Act  and 
the  Administrative  Procedure  Act. 
Second,  it  has  substantially  lessened 
the  likelihood  that  numerous  fare 
cases  will  be  the  subject  of  Board  ex¬ 
amination  in  a  hearing.*  Finally,  the 
Act  establishes  express  procedural 
deadlines  for  Board  action  in  connec¬ 
tion  with  license  applications.  Specifi¬ 
cally,  the  Board  must,  within  90  days 
after  the  application  is  filed,  (a)  dis¬ 
miss  an  application  on  the  merits,  (b) 
set  an  application  for  oral  hearing,  or 
(c)  begin  to  make  a  determination  of 
the  merits  of  the  application  under 
the  simplified  procedures  authorized 
by  statute,  (the  Board  is  not  author¬ 
ized  to  dismiss  applications  or  removal 
of  restrictions  under  section 
401(e)(7)(B)  but  must,  within  60  days, 
set  the  application  for  oral  hearing  or 
expedited  processing.  If  the  Board  de¬ 
termines  that  an  application  should  be 
set  for  oral  hearing,  an  initial  or  rec¬ 
ommended  decision  by  an  administra¬ 
tive  law  judge  must  be  issued  within 
150  days  of  such  determination.  In  ex¬ 
traordinary  circumstances,  the  Board 
may  allow  a  judge  to  postpone  an  ini¬ 
tial  or  recommended  decision  for  a 
period  not  to  exceed  30  days.  The 
Board  must  make  its  final  determina¬ 
tion  w'ith  respect  to  the  application 
not  later  that  90  days  after  the  initial 
or  recommended  decision  is  issued.  If 
the  Board  begins  to  make  a  determina¬ 
tion  with  respect  to  an  application 
under  the  simplified  procedures  estab¬ 
lished  by  the  Board  in  regulations 
issued  in  conformity  with  the  Act,  it  is 
required  to  reach  a  final  decision  with 
180  days. 

We  believe  that  the  Deregulation 
Act,  coupled  with  recent  changes  in 
Board  licensing  policy,  now  make  it 
possible  to  dispose  of  most  licensing 
applications  under  the  new  expedited 
simplified  procedures.  In  accordance 
with  section  21  of  the  Deregulations 
Act,  we  find  that  use  of  expedited, 
simplified  procedures  for  the  consider¬ 
ation  of  most  applications  filed  under 
sections  401  or  402  of  the  Act  is  in  the 
public  interest.  As  noted  above,  the 
statute  now  establishes  a  presumption 
in  favor  of  grant  of  applications  for 
domestic  authority  and  places  the 
burden  on  opponents  to  demonstrate 
that  grant  of  the  application  is  not 
consistent  with  the  public  convenience 
and  necessity.  As  a  matter  of  economic 
regulatory  policy,  we  had  concluded, 
even  prior  to  passage  of  the  Act,  that 
the  grant  of  multiple  permissive 


*The  lower  limit  of  the  zone  of  reason¬ 
ableness  Is  statutorily  set  at  50%  below  the 
standard  fare  level  but  the  Board  is  author¬ 
ized  to  widen  the  zone  downward.  We  did  so 
in  PS-80,  August  25,  1978,  43  Fed.  Reg. 
39522,  September  5, 1978. 


awards  to  all  qualified  applicants  is 
the  approach  that  generally  produces 
the  greatest  transp>ortation  benefits. 
These  matters  are  discussed  in  more 
detail  in  our  recent  opinions  in  Im¬ 
proved  Authority  to  Wichita  Case  et  al 
and  Iowa/ Illinois- Atlanta  Route  Pro¬ 
ceeding,  Orders  78-12-106  December 
14,  1978,  and  78-12-35,  December  7, 
1978,  The  statutory  standards  for  deci¬ 
sion  in  international  cases  are  un¬ 
changed.  Current  United  States  inter¬ 
national  aviation  policy  nonetheless 
advocates  "a  system  of  international 
air  transportation  that  places  its  prin¬ 
cipal  reliance  on  actual  and  potential 
competition  to  determine  the  variety, 
quality  and  price  of  air  service,”^  and 
the  Board,  with  the  approval  of  the 
President,  has  begim  to  liberalize 
entry  even  in  international  markets. 
See  the  Philadelphia-Bermuda  Non¬ 
stop  Proceeding,  Order  78-12-192,  ap¬ 
proved  by  the  President  December  28, 
1978.*  In  light  of  this  statutory  pre¬ 
sumption,  and  as  a  result  of  the 
Board’s  evolving  economic  regulatory 
policy,  we  have  been  inclined,  more 
and  more,  toward  granting  all  applica¬ 
tions  for  authority.  While  we  have  not 
adopted  a  policy  of  multiple  entry  on  a 
nationwide  or  worldwide  basis,  it  is 
clear  that  our  changing  approach  has 
nonetheless  reduced  the  litigable 
issues  and  minimized  the  need  for  ex¬ 
tensive  evidentiary  submissions  and 
cross-examination  in  many  cases,  in¬ 
cluding  international  cases.  Historical¬ 
ly,  the  issue  of  need  for  service  has  not 
occupied  the  detailed  attention  of  the 
administrative  law  judges  or  the 
Board;  the  focus  of  most  of  the  eviden¬ 
tiary  hearings,  as  well  as  the  judges’ 
decisions,  was  on  the  issue  of  carrier 
selection,  and  the  evidentiary  predi¬ 
cates  necessary  to  sustain  an  award  to 
one  among  several  applicants.  Given 
the  trend  toward  elimination  of  the 
issue  of  carrier  selection  in  many 
cases,  the  judges  and  the  Board  have 
increasingly  been  turning  their  atten¬ 
tion  to  questions  of  statutory  con¬ 
struction,  policy,  or  discretion— ques¬ 
tions  which  ordinarily  do  not  require 
detailed  evidentiary  examination. 
Even  where  carrier  selection  remains 
an  issue,  however,  we  have  experience 
to  show  that  the  Board  can  reach  rea¬ 
sonable  determinations  with  proce¬ 
dures  far  less  complicated  that  em¬ 
ployed  traditionally. 

Applications  by  foreign  carriers  for 
new  or  amended  permits  have  likewise 


*  United  States  Policy  for  the  Conduct  of 
International  Air  Transportation  Negotia¬ 
tions,  p.  1,  Issued  August  21,  1978. 

*Cf:  Orders  78-9-2,  September  1,  1978,  and 
78-11-156,  November  30,  1978,  granting  ex¬ 
emptions  to  several  carriers  to  serve  the  Be¬ 
nelux  countries.  Over  the  past  year  the 
United  States  has  negotiated  liberalized  bi¬ 
lateral  agreements  with  several  foreign 
countries  which  include  multiple  designa¬ 
tion  provisions. 


been  increasingly  the  subject  of  expe¬ 
dited,  non-trial  procedures.  In  view  of 
these  developments  it  is  our  judgment 
that  most  certificate  and  permit  appli¬ 
cations  can  be  processed  under  the  ex¬ 
pedited  simplified  procedures  author¬ 
ized  by  the  Deregulation  Act.  U.S.  car¬ 
rier  applicants  seeking  domestic  au¬ 
thority  imder  the  expedited  proce¬ 
dures  should  recognize,  however,  that 
we  plan  ordinarily  to  consolidate  all 
applications  for  comparable  authority 
and  grant  them  all  in  the  absence  of 
the  statutorily  required  showing  of  in¬ 
consistency  with  the  public  conven¬ 
ience  and  necessity. 

We  will  not,  at  this  time,  add  fare 
and  rates  cases  to  the  category  of  pro¬ 
ceedings  subject  to  expedited,  simpli¬ 
fied  procedures.  First  of  all,  the  Con¬ 
gress  has  directed  us  to  establish  such 
procedures  for  licensing  cases  and  this, 
quite  properly,  has  occupied  our  im¬ 
mediate  attention.  Our  proposed  rule¬ 
making  centered  on  licensing  cases,  al¬ 
though  it  solicitated  comments  on  the 
inclusion  of  fare  and  rate  cases;  very 
little  in  the  way  of  comment  about 
fare  or  rate  cases  has  been  received. 
Furthermore,  changes  in  the  Act, 
coupled  with  recent  initiatives  by  the 
Board,  make  it  unlikely  that  we  will  be 
required  to  process  a  substantial 
number  of  fare  or  rate  proceedings  in 
the  immediate  future.  Finally,  we  have 
already  developed  workable  non-oral 
hearing  procedures  for  handling  fare 
and  rates  matters.  Oiu*  expedited,  sim¬ 
plified  procedures  nevertheless  remain 
available  for  fare  and  rate  cases  on  an 
ad  hoc  basis  if  necessary. 

Standards  for  Use  of  Expedited 
Simplified  Procedures 

A  key  issue  is  what  standards  should 
be  applied  in  determining  when  to  use 
the  expedited  simplified  procedures 
established  by  Congress.*  The  statu¬ 
tory  standard  is  extremely  broad,  the 
Board  having  authority  to  use  expedit¬ 
ed  simplified  procedures  “if  the  Board 
determines  that  the  use  of  such  sim¬ 
plified  procedures  is  in  the  public  in¬ 
terest.”  *  The  Board’s  original  propos¬ 
al-adopted,  to  be  sure,  imder  a  differ¬ 
ent  statutory  guideline— assumed  that 
conventional  hearings  would  remain 
the  major  procedural  vehicle  for  con¬ 
sidering  applications,  and  establishing 
alternative  standards  for  use  of  simpli¬ 
fied  procedures— ic,,  (i)  where  all 
issues  of  material  fact  may  be  resolved 
by  means  of  written  materials  and  the 


'Section  21  of  the  Deregulation  Act  states 
that  “The  rules  adopted  by  the  Board  *  *  * 
shall,  to  the  extent  the  Board  finds  it  prac¬ 
ticable,  set  forth  in  the  standards  it  intends 
to  apply  in  determining  whether  to  employ 
such  simplified  procedures,  and  in  deciding 
cases  in  which  such  procedures  are  em¬ 
ployed.” 

'See  section  21  of  the  Deregulation  Act. 
adding  a  new  section  (pK2)  to  the  Federal 
Aviation  Act. 
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efficient  disposition  of  the  proceeding 
can  be  made  adthout  oral  presentation 
and  \iithout  an  initial  or  recommend¬ 
ed  decision,  or  (ii)  where  significant 
public  benefits  result  from  use  of  ex¬ 
pedited  procedures,  as  where  staffing 
and  other  considerations  would  result 
in  unreasonable  delay  before  consider¬ 
ing  the  application  or  investigation,  or 
dismissal  of  the  application  if  expedit¬ 
ed  procedures  are  not  used.  The  Ad¬ 
ministrative  Law  Section  objects  to 
these  standards  on  two  grounds.  First, 
it  argrues  that  the  use  of  the  disjunc¬ 
tive,  te.,  employment  of  alternate 
standards,  could  lead  to  the  use  of  sim¬ 
plified  procedures  even  in  cases  where 
material  facts  could  not  be  resolved 
without  cross-examination.  Second,  it 
is  concerned  that  the  words  "may  be 
resolved  by  means  of  written  materi¬ 
als"  is  too  broad  since  this  might 
permit  the  improper  resolution  of  fac¬ 
tual  issues;  in  its  judgment,  the  mate¬ 
rial  question  should  be  whether  issues 
can  be  reliably  and  accurately  resolved 
without  full  trial  procedures.  These 
contentions  parallel  those  set  forth  by 
the  Board’s  Chief  Administrative  Law 
Judge  during  the  earlier  staff  debate 
on  the  proposed  rules.  Briefly  summa¬ 
rized,  his  view  was  that  non-oral  hear¬ 
ing  procedures  may  not  be  used— and 
should  not  be  used— any  time  material 
issues  of  disputed  fact  are  presented. 

As  noted  above,  we  now  believe  that 
expedited  simplified  procedures  can  be 
used  to  process  most  applications  for 
certificates  and  permits.  We  start  from 
the  proposition  that  the  new  Act— 
unlike  the  old— creates  no  historical  or 
procedural  preference  for  full  eviden¬ 
tiary  hearings.  We  realize  that,  in  the 
past,  the  Board  has  utilized  the  oral 
evidentiary  hearing  process  to  consid¬ 
er  license  applications.  The  mere  fact 
that  an  agency  has  once  regarded  evi¬ 
dentiary  hearings  as  appropriate,  how¬ 
ever,  does  not  bar  it  from  adopting  an¬ 
other  policy  when  changing  or  new 
circumstances  warrant  a  new  ap¬ 
proach.  BeU  Telephone  Co.  of  Pennsyl¬ 
vania  V.  FCC,  503  F.2d  1250  (3d  Cir 
1974).  In  the  new  law  Congress  has  ex¬ 
pressly  given  us  two  procedural  tools— 
evidentiary  hearings  and  expedited 
simplified  procedures— to  be  used  as 
the  public  interest  require.s,* 

*The  Senate  bill  had  a  two-fold  test  for 
deciding  when  to  use  expedited  procedures: 
the  Board  was  to  hold  oral  hearings  if  it  de¬ 
termined  “that  a  specific  provision  of  Title 
rv  or  the  public  interest  requires  a  hearing. 
and  if  the  Board  determines  that  there  are 
disputed  issues  of  material  fact  which  re¬ 
quire  an  oral  evidentiary  hearing  to  resolve 
•  •  •”  (emphasis  added)  See  section 
101(KbX2)  of  S.  2493.  The  House  bill  said 
only  that  “in  determining  whether  to 
employ  •  •  •  simplified  procedures  in  a  par¬ 
ticular  case,  the  Board  shall  give  considera¬ 
tion  to  the  magnitude  of  the  potential 
impact  of  its  decision  in  the  case  on  the  air 
transportation  system."  See  subsection 
401(p).  added  by  H.R.  12611.  The  Oeregula- 


We  are  mindful,  of  course,  that  con¬ 
stitutional  considerations  or  the  public 
interest  may  require  the  use  of  trial 
procedures,  including  cross-examina¬ 
tion,  in  select  cases  despite  a  lack  of  an 
explicit  statutory  hearing  require¬ 
ment.  We  must  decide,  therefore,  the 
threshoid  at  which  due  process  re¬ 
quires  the  use  of  fuller  procedures, 
and  w'hat  public  interest  circum¬ 
stances  warrant  the  use  of  such  proce¬ 
dures.  Recognizing  that  the  due  proc¬ 
ess  threshold  for  oral  hearings  may  be 
lower  than  the  public  interest  thresh¬ 
old  (a  standard  which  failed  to  meet 
constitutional  minima  would,  on  the 
other  hand,  be  clearly  contrary  to  the 
public  interest),  we  nonetheless  find 
the  Supreme  Court’s  constitutional 
test  for  when  oral  hearings  are  needed 
(in  the  absence  of  a  statutory  hearing 
requirement)  a  persuasive  starting 
point  for  our  definition  of  the  mixed 
constitutional/public  interest  stand¬ 
ard. 

In  Mathews  v.  Eldridge,  424  UB.  319 
(1976),  a  case  establishing  the  due 
process  threshold  for  an  evidentiary 
hearing  in  the  absence  of  an  express 
statutory  hearing  requirement,  a 
unanimous  Supreme  Court  established 
a  tripartite  test  for  when  a  hearing  is 
necessary  or  when  some  lesser  proce¬ 
dure  will  suffice.  The  Court  said: 

•  •  •  (T)he  specific  dictates  of  due  process 
generally  requires  consideration  of  three 
distinct  factors:  First,  the  private  interest 
that  will  be  affected  by  the  official  action; 
second,  the  risk  of  erroneous  deprivation  of 
such  interest  through  the  procedures  used, 
and  the  probable  value,  if  any.  of  additional 
or  substitute  procedural  safeguards;  and,  fi¬ 
nally.  the  Government’s  interest,  including 
the  function  involved  and  the  fiscal  and  ad¬ 
ministrative  burdens  that  the  additional  or 
substitute  procedural  requirement  would 
entaU  •  •  Md  at  335. 

We  turn  to  an  examination  of  these 
factors  in  licensing  cases. 

1.  PRIVATE  INTERESTS 

Tw'o  private  interests  are  ordinarily 
involved  in  licensing  cases— the  appli¬ 
cants,  and  those  supporting  the  appli¬ 
cations,  on  the  one  hand,  and  the  op¬ 
ponents,  on  the  other.  The  legislative 
history  of  the  Deregulation  Act,  and 
the  language  of  the  Act  itself,  make  It 
plain  that  Congress  has  struck  the 
public  interest  balance  strongly  in 
favor  of  applicants,  and  we  think  we 
should  ordinarily  follow  this  lead.*  At 

tion  Act  has  no  express  instructions:  it 
leaves  the  question  of  standards— apart 
from  a  broad  public  interest  standard— to 
the  Board. 

'Most  often  opponents  of  route  applica¬ 
tions  are  other  carriers  likely  to  be  competi¬ 
tively  affected  by  the  grant  of  new  authori¬ 
ty.  Congress  does  not  intend  diversion  of 
revenue  from  incumbent  carriers  to  be  a  le¬ 
gitimate  basis  for  precluding  additional 
entry  in  most  cases  and,  in  any  event, 
damage  by  competition  is  not  high  on  the 


times,  of  course,  the  principal  private 
interests  involve  competing  applicaents. 
In  such  circumstances,  however,  we 
clearly  favor  grant  of  all  applications 
by  qualified  carriers  in  both  domestic 
and  international  cases  so  that  in  the 
absence  of  a  persuasive  showing  to  the 
contrary,  a  balancing  of  the  private  in¬ 
terests  involved  in  licensing  cases  leads 
us  to  use  expedited  procedures  if  se¬ 
lected  by  one  or  more  of  the  appli- 
,cants. 

There  may,  nonetheless,  be  sufficent 
reasons  for  altering  this  preference. 
The  Board  has  a  public  interest  re¬ 
sponsibility,  for  example,  to  insure 
that  applicants  are  fit.  willing  and  able 
to  provide  the  service  they  propose. 
Where  genuine  questions  of  fitness  are 
raised,  we  may  well  wish  to  explore 
them  in  an  oral  hearing.  We  will  not. 
however,  allow  the  presentation  of  fit¬ 
ness  arguments  to  be  used  as  a  device 
to  frustrate  the  Congressional  man¬ 
date  for  easier  entry  by  new  airlines. 
Similarly,  questions  of  ownership  and 
control  of  foreign  carriers  may  have  to 
be  explored  at  oral  hearings. 

2.  VALUE  OF  OTHER  PROCEDURES 

The  Supreme  Court’s  second 
factor— the  risk  of  erroneous  depriva¬ 
tion  of  a  private  interest  through  use 
of  simplified  procedures  and  the  prob¬ 
able  value  of  additional  or  substitute 
safeguards— is  at  the  heart  of  the  most 
serious  objections  raised  by  the  com- 
menters. 

Specifically,  it  is  argued  that  the 
fairness  of  our  procedures  will  be  un¬ 
dermined  by  the  substitution  of  the 
“anonymous  staff"  for  a  named  deci¬ 
sion-maker  and  the  replacement  of 
what  is  described  in  the  comments  as 
“an  independent  fact-finder"  or  a 
“neutral  official"  by  staff  members 
whose  principal  mission  is  the  initi¬ 
ation  and  implementation  of  substan¬ 
tive  licensing  policies.  The  quality  of 
our  decisions  will  also  be  lowered,  it  is 
argued,  by  eliminating  both  the  poten¬ 
tial  threat  of  cross-examination  and 
the  intermediate  decisional  step  which 
now  serves  as  a  vehicle  for  permitting 
the  parties  and  the  Board  to  focus  on 
the  issues  and  correct  errors. 

We  have  no  doubt  that  the  com¬ 
ments  have  rightly  aleiteU  us  to 
danger  points  in  our  proposal.  The  re¬ 
quirements  recently  imposed  upon  us 
by  the  Deregulation  Act,  however,  in¬ 
cluding  the  need  to  dispose  of  all  ap¬ 
plications  by  U.S.  carriers  within  an  11 
month  period,  make  changes  in  our 
procedures  essential  despite  the  risks.  '• 

list  of  protected  private  interests  and  the 
Constitution  does  not  guarantee  protection 
against  such  damage  through  a  mandatory 
hearing  requirement.  Eastern  Airlines  v. 
CAB.  185  P.2d  426  (D.C.  Cir.  1950). 

••Throughout  the  2V4  year  legislative 
process  leading  up  to  passage  of  the  Deregu¬ 
lation  Act,  the  Board  alerted  the  Congress 
Footnotes  continued  on  next  page 
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The  critical  question,  it  now  seems  to 
us,  is  how  to  establish  the  proper 
standards  and  procedures  to  allow  ex¬ 
peditious  processing  of  cases  which 
can  be  decided  without  trials  or 
Judges’  decisions  but  earmark  for  spe¬ 
cial  handling  those  cases  in  which 
prejudice  to  parties  or  an  erroneous 
decision  is  likely  without  more  elabo¬ 
rate  procedures. 

Turning,  first,  to  standards,  we  have 
re-evaluated  our  earlier  proposal  in 
light  of  the  comments  filed.  We  do 
not,  however,  accept  in  full  either  the 
standard  offered  by  the  carriers  that 
we  order  an  oral  hearing  any  time  ma¬ 
terial  facts  are  in  the  issue,  or  the 
standard  suggested  by  the  Administra¬ 
tive  Law  Section  that  we  order  an  oral 
hearing  in  all  cases  involving  material 
factual  disputes  or  questions  of  expert 
opinion.  Instead,  we  believe  that  we 
should  employ  expedited,  simplified 
procedures  except  where  there  are  ma¬ 
terial  issues  of  decisional  fact  that 
cannot  be  adequately  resolved  without 
oral  evidentiary  hearing  procedures. 

In  the  first  place,  employment  of  an 
absolute  standard  along  the  lines  sug¬ 
gested  might  continue  to  require  par¬ 
ties  to  go  through  expensive  or  time 
consuming  procedures  not  expressly 
required  by  statute  even  where  the  in¬ 
terest  at  stake  is  small.  Both  the 
House  and  Senate  committees  that  ex¬ 
amined  the  Board’s  licensing  proce¬ 
dures  were  extremely  troubled  by  the 
delay  and  cost  associated  with  conven¬ 
tional  trial-type  hearings  where  those 
procedures  frustrated  entry  into  the 
Industry  by  smaller  carriers  or  discour¬ 
aged  entry  into  specific  markets,  par¬ 
ticularly  smaller  markets,  by  both  new 
and  existing  firms.  See  H.R.  Rep.  95- 
1211,  May  19,  1978,  pp.  3-4,  15  and  49- 
50,  and  S.  Rep.  95-631,  February  6, 
1978,  pp.  2-3  and  110-111.  Our  original 
proposal  was  designed  to  permit  us  to 
decide  even  material  factual  issues 
without  oral  hearing  in  less  controver¬ 
sial  cases,  and  the  House  Committee, 
which  pointed  approvingly  to  out  ear¬ 
lier  rulemaking  initiative,  admonished 
us  to  take  into  account  the  magnitude 
of  the  impact  of  our  decision  on  the 
air  transportation  system  when  decid¬ 
ing  whether  to  set  an  application  for 


Footnotes  continued  from  last  page 
of  the  drawbacks  to  imposition  of  fixed  pro¬ 
cedural  deadlines.  The  obvious  dangers,  we 
pointed  out,  were  (Da  decline  in  the  quality 
of  Board  decisions,  (2)  a  substantial  increase 
in  potential  litigation,  (3)  a  constraint  on 
the  ability  of  the  Board  to  deal  with  emer¬ 
gencies;  and  (4)  the  potential  that  imquali- 
fied  carriers  might  enter  the  field  as  a  result 
of  the  Board’s  failure  to  act  within  the  time 
limits  prescribed.  See,  for  example.  Presen¬ 
tation  of  the  Civil  Aeronautics  Board  before 
the  Subcommittee  on  Aviation.  House  Com¬ 
mittee  on  Public  Works  and  Transportation, 
May  13,  1976.  Quite  simply,  the  Congress 
struck  the  public  interest  balance  in  favor 
of  procedural  expedition  and  grant  of  do¬ 
mestic  licensing  applications. 


hearing.  The  Committee  believed  that 
H.R.  12611,  “will  facilitate  the  Board’s 
efforts  to  develop  these  simplified  pro¬ 
cedures.’’  H.R.  Rep.  95-1211,  at  15  and 
49-50.  It  is  plainly  in  the  public  inter¬ 
est  to  insure  that  the  procedural  bur¬ 
dens  imposed  on  parties  are  not  incom¬ 
mensurate  with  the  likely  rewards 
from  the  prosecution  of  applications, 
even  at  the  risk  of  making  decisions  on 
a  less-than-optimum  record. 

Equally  important,  the  public  inter¬ 
est  does  not  require  an  oral  hearing 
where  factual  disputes  are  as  well 
suited  to  resolution  by  written  submis¬ 
sions  as  by  oral  hearings.  Under  even 
conventional  oral  hearing  practice,  an 
agency  need  not  conduct  oral  proceed¬ 
ings  where  there  are  no  material  facts 
in  dispute.  Congress  would  not  have 
needed  to  legislate  new  procedures  in 
sections  7  and  21  of  the  Deregulation 
Act  if  it  simply  wished  to  perpetuate 
existing  law.  Congress  clearly  intended 
to  give  us  the  power  to  decide  even 
material  factual  issues,  after  interest¬ 
ed  persons  filed  written  evidence  and 
argument  but  without  oral  evidentiary 
hearings,  unless  we  determine  that 
they  cannot  be  adequately  resolved  on 
the  basis  of  the  written  submissions. 
See  S.  Rep.  95-631,  at  112.  We  note,  in 
this  regard,  that  neither  the  House 
nor  the  Senate  versions  of  the  Deregu¬ 
lation  Act,  although  they  contained 
more  explicit  instructions  to  the 
Board  on  when  expedited  procedures 
should  be  used  than  was  ultimately  in¬ 
cluded  in  the  legislation,  required  oral 
hearings  simply  because  material  facts 
were  in  issue.  As  the  Board’s  earlier 
notice  of  proposed  rulemaking  made 
clear,  and  as  the  House  Committee  ex¬ 
pressly  recogrnized,  we  routinely  decide 
scores  of  important  regulatory  mat¬ 
ters— including  even  those  requiring 
the  resolution  of  disputed  facts— with¬ 
out  either  an  oral  hearing  or  an  inter¬ 
mediate  decision.  See  H.R.  Rep.  95- 
1211,  at  p.  15.  Procedures  akin  to  those 
now  expressly  authorized  by  the  Con¬ 
gress,  and  proposed  here,  have  been 
successful  in  licensing  cases  in  the 
past."  As  the  Board  moves  increasing¬ 
ly  toward  multiple  permissive  entry, 
and  questions  of  law,  policy  or  discre¬ 
tion  replace  questions  of  fact  as  deci- 
sionally  critical,  the  ability  to  reach 


"The  Board  cited  three  cases— Service  To 
Cmssvtlle,  Service  to  Saipan,  and  Service  to 
Richmond— as  examples  of  the  successful 
use  of  non-trial  simplified  procedures.  More 
recently,  the  technique  was  used  in  the 
Philadelphia-Bermuda  Nonstop  Proceeding. 
Order  78-12-192,  approved  by  the  President 
December  28.  1978.  The  recent  Chicago- 
Midway  Low-Fare  Route  Proceeding,  Order 
78-7-40,  served  July  12.  1978,  was  decided  on 
a  certified  record  without  a  Judge’s  decision, 
although  an  oral  hearing  was  held.  The 
court  has  recognized  that  the  use  of  verified 
pleadings  can  be  sufficient  even  where  there 
is  an  allegation  of  disputed  facts.  Eastern 
Air  Lines  v.  CAB,  185  F.  2d  425,  note  4  and 
accompanying  text. 


reliable  and  accurate  decisions  without 
full-blown  trials,  sifting  of  detailed  evi¬ 
dence,  or  preliminary  analysis  by  an 
administrative  law  Judge  should  be  en¬ 
hanced. 

Turning,  next,  to  procedures,  we 
have  decided,  after  reviewing  the  com¬ 
ments,  to  retain  more  or  less  the 
scheme  we  earlier  proposed.  The  prin¬ 
cipal  criticism— as  noted  above— is  that 
our  proposal  injects  our  operating  bu¬ 
reaus  into  the  substantive  decision¬ 
making  process,  thus  allegedly  com¬ 
promising  the  objectivity  of  that  proc¬ 
ess,  discouraging  the  responsibility 
which  goes  with  personal  involvement, 
and  eliminating  the  fail-safe  accorded 
by  the  preparation  of  an  intermediate 
decision.  By  way  of  background,  we 
should  mention  that  the  Board  for  its 
entire  history  has  relied  on  its  operat¬ 
ing  bureaus  for  recommendations  con¬ 
cerning  how  to  proceed  in  licensing 
cases.  Our  policy  bureaus  have  also 
been  actively  involved  in  the  process¬ 
ing  of  numerous  non-hearing  adjudica¬ 
tory  matters,  such  as  exemptions  or 
service  suspensions,  replete  with  factu¬ 
al  issues.  Such  recommendations  were 
historically  coordinated  with  the 
Office  of  General  Counsel.  By  and 
large,  this  system  worked  well  even  at 
a  time  when  failure  of  a  bureau  to  rec¬ 
ommend  affirmative  action  on  an  ap¬ 
plication  could  mean  that  the  applica¬ 
tion  would  not  be  heard  at  all.  In  con¬ 
trast,  under  the  Deregulation  Act,  all 
applications  must  be  disposed  of  on 
the  merits.  Thus,  the  potential  for 
prejudice  to  interested  persons  result¬ 
ing  from  a  bureau’s  policy  preference 
appear  to  us  far  less  than  has  been  the 
case  under  the  Board’s  historic  prac¬ 
tice. 

At  the  present  time,  the  Bureau  of 
Pricing  and  Domestic  Aviation  is  expe¬ 
ditiously  processing  numerous  applica¬ 
tions  for  new  route  authority  through 
recommendations  to  the  Board  that 
we  issue  tentative  conclusions  granting 
all  applications.  While  we  have  not,  to 
date,  disposed  of  most  of  these  cases, 
they  do  appear  to  be  providing  a  fair 
and  reasonable  means  of  determining 
whether  or  not  genuine  litigable  issues 
are  presented,  strongly  suggesting 
that  the  bureau’s  participation  in  the 
processing  of  applications  is  not  result¬ 
ing  in  prejudice  to  any  parties. 

To  protect  the  process  even  further, 
we  have  required  that  all  recommen¬ 
dations  over  whether  or  not  to  use  ex¬ 
pedited  procedures  be  made  Jointly  by 
the  bureau,  the  Office  of  General 
Counsel,  and  the  Chief  Administrative 
Law  Judge.  We  appreciate  that  one  of 
the  commenters  urges  us  to  leave  the 
decision  concerning  the  procedures  to 
be  used  in  a  given  case  exclusively  to 
an  administrative  law  Judge.  Section  7 
of  the  Deregulation  Act,  of  course,  di¬ 
rectly  charges  the  Board  itself  with 
that  responsibility  and,  while  we  could 
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delegate  such  authority  to  a  judge, 
subject  to  review  by  the  Board,  we  will 
not  do  so.  The  choice  of  procedures  in¬ 
volves.  among  other  things,  an  evalua¬ 
tion  of  what  issues  remain  critical 
under  prevailing  Board  policies,  as 
well  as  an  examination  of  the  avail¬ 
ability  of  staff  resources  to  process 
particular  applications— matters  on 
which  we  must  have  the  advice  of  our 
principal  bureaus:  We  also  want  the 
views  of  our  Office  of  the  General 
Counsel,  which,  by  virtue  of  its  in¬ 
volvement  in  drafting  Board  decisions 
in  formal  cases,  has  responsibility  for 
insuring  uniformity  between  institut¬ 
ing  and  scoping  orders  in  new  cases, 
and  final  decisions  in  cases  already 
processed.  The  judges’  perspective  on 
procedural  issues,  which  is.  as  the 
commenters  note,  valuable,  will  be 
available  to  the  Board  by  virtue  of  the 
Chief  Judge’s  participation  in  the  rec¬ 
ommendation  process. 

In  sum.  we  think  that,  at  the  insti¬ 
tuting  stage,  risk  of  harm  to  affected 
interests  from  potential  prejudice 
flowing  from  a  bureau’s  policy  prefer¬ 
ences  is  less— and  the  protections  af¬ 
forded  are  greater— than  imder  the 
Board’s  historic  procedures.  We  shall, 
in  this  connection,  modify  the  rule  as 
suggested  in  the  comments  to  effectu¬ 
ate  our  earlier  intention  to  expressly 
name  the  Chief  Judge  or  his  delegate 
as  an  equal  participant  in  the  thresh¬ 
old  recommendation  phase. 

We  have  much  less  trouble  than  the 
commenters  with  the  argument  that 
we  are  substituting  “the  anonymous 
staff’’  for  a  named  individual  with 
decisional  responsibility.  Each  recom¬ 
mendation  to  the  Board  will  be  made 
by  the  three  named  senior  staff  mem¬ 
bers  resfxjnsible  for  the  recommenda¬ 
tion,  or  their  delegates.  While  they 
will,  of  course,  have  staff  assistance 
available,  the  responsibility  for  any 
recommendation  will  rest  with  the 
three  individuals.  As  a  matter  of 
course,  these  recommendations  will  be 
released  to  the  public  and,  as  is  our 
practice,  will  ordinarily  be  oUscussed  at 
oi>en  meetings.  In  short,  the  |x>tential 
for  evil  flowing  from  anonymity  which 
may  have  characterized  Board  proce¬ 
dures  at  an  earlier  stage  of  its  history 
is  no  longer  a  serious  threat. 

We  carefully  evaluated  the  concern 
of  the  carriers  and  the  Administrative 
Law  Section  that  our  staff  bureau  may 
not  be  as  “independent’’  as  an  admin¬ 
istrative  law  ju^e  in  the  sense  that  a 
judge  is  not  an  active  initiator  and 
proponent  of  Board  licensing  policies. 
Individual  judges,  nonetheless,  have 
their  own  indeiDendent  views  on  statu¬ 
tory  interpretation,  economic*  i>olicy, 
and  procedures  and  can  be,  in  that 
sense,  proponents  of  economic  policy. 
While  judges,  by  virtue  of  their  role, 
training  and  experience,  approach  eco¬ 
nomic  policy  issues  in  light  of  their 


statutory  responsibilities,  we  cannot 
assume  that  our  staff  is  unable  or  un¬ 
willing  to  analyze  matters  objectively, 
separate  fact  from  opinion,  and  apply 
the  Board’s  policy  as  it  is  rather  than 
what  a  particular  bureau  might  like  it 
to  be— should  there  be  a  difference. 
Moreover,  as  even  the  draftsmen  of 
the  Administrative  Procedure  Act  rec¬ 
ognized,  there  are  public  benefits 
which  flow  from  having  an  agency’s 
policy  staff  directly  available  for 
advice  in  licensing  case.  In  such 
cases,  after  all,  the  agency  does  not 
stand  by  as  a  disinterested  arbitrator 
of  a  private  dispute— an  independent 
factfinder  simply  applying  the  law  as 
it  finds  it.  Rather,  the  agency  has 
broad  discretion  to  evolve  an  economic 
regulatory  policy  consistent  with  gen¬ 
eral  statutory  guidelines  and  apply 
that  policy  to  the  facts  of  record  in  a 
given  case.  In  such  circumstances,  an 
agency  can  benefit  both  from  the  dis¬ 
passionate  application  of  law  and 
policy  which  the  judge  brings  to  a 
given  set  of  facts  and  from  the  policy 
involvement  which  the  bureau  brings. 

We  do  not  agree  that  parties  will  no 
longer  be  under  the  threat  of  cross-ex¬ 
amination  when  they  prepare  their 
materials  for  submission  to  the  Board. 
In  any  given  case  those  materials  may 
well  be  subject  to  cross-examination, 
upon  request.  The  threat  of  adversar¬ 
ial  scrutiny  therefore  remains. 

At  the  initiating  stage,  we  will  have 
before  us  the  view's  of  the  affected  pri¬ 
vate  parties  as  well  as  the  bureau.  We 
also  expect  both  the  Chief  Judge  and 
the  General  Counsel  to  bring  their 
particular  perspectives  to  the  issues  so 
that  at  the  Board  level  we  can  decide 
the  procedural  issues  with  diverse 
inputs.  While  we  anticipate  that  many 
cases  can  be  disposed  of  relatively  rou¬ 
tinely,  especially  given  our  narrow  do¬ 
mestic  licensing  mandate  over  the 
next  three  years,  we  nonetheless  wel¬ 
come  presentations  by  affected  parties 
in  individual  cases  as  to  why  cross-ex¬ 
amination  or  an  intermediate  decision 
should  be  allowed.  We  believe  that  de¬ 
cisions  concerning  potential  prejudice 
to  parties,  or  potential  benefits  from 
additional  procedures  for  other  rea¬ 
sons,  can  and  should  be  made  in  each 
case  at  the  time  w'e  decide  what  proce¬ 
dures  to  use. 

We  are  persuaded  in  this  connection 
that  an  intermediate  decision  may  aid 
sound  decision  making  in  certain 
cases.  Under  our  current  rules,  recon¬ 
sideration  lies  with  respect  to  any 
Board  decision.  In  a  wide  variety  of 
non-hearing  matters  that  come  before 
the  Board,  reconsideration  represents 
the  parties’  only  opportunity  to  ad¬ 
dress  a  specific  Board  opinion.  While 
we  are  unaware  that  such  procedure 


“See  Attorney  General’s  Manual  on  the 
AdministraU\'e  Procedure  Act  (1947)  at  pp. 
50-53. 


has  lead  to  any  serious  deficiency  in 
decision-making  in  that  wide  band  of 
matters  where  it  is  employed  (at  least 
no  one  has  so  suggested),  we  are  pre¬ 
pared  to  offer  affected  parties  one  un¬ 
incumbered  right  to  confront  an  inter¬ 
mediate  decision  in  cases  in  which 
they  can  demonstrate  that  this  is  nec¬ 
essary  to  a  reliable  decisional  process. 
In  such  cases,  the  intermediate  deci¬ 
sion  can  easily  be  made  by  an  adminis¬ 
trative  law  judge. 

Taken  together,  these  considerations 
lead  us  to  conclude  that  there  will  be 
value  in  additional  procedures  (a) 
where  there  is  a  likelihood  that  criti¬ 
cal  facts  will  not  be  properly  decided 
without  oral  exploration  and  where 
oral  hearings  are  more  suited  to  the 
discovery  of  those  facts,  as  where 
credibility  or  viracity  of  the  wit  neses  is 
likely  to  be  determinative,  or  (b) 
where  the  issues  are  such  that  failure 
to  assign  the  case  to  an  administrative 
law  judge  is  likely  to  lead  to  a  lack  of 
fairness. 

3.  ADMINISTRATIVE  BURDENS 

The  final  factor— namely  the  admin¬ 
istrative  burdens  that  full  hearings 
and  a  judge’s  decision  necessarily 
entail— involves  an  analysis  of  several 
considerations.  First,  it  is  unassailable 
that  the  flexibility  now  given  us  by 
the  Congres  to  divide  the  processing  of 
licensing  cases  between  two  groups— 
administrative  law  judges  and  senior 
advisory  staff— will  speed  the  disposi¬ 
tion  of  applications,**  Second,  it 
should  ordinarily  take  less  time  to 
process  an  application  if  the  trial 
stage,  briefs  to  the  judge,  and  the 
preparation  of  an  initial  or  recom¬ 
mended  decision  are  eliminated, 
Third,  there  are  costs  Associated  with 
full  hearings  which  should  not  be  as¬ 
sociated  with  expedited,  simpilified 
procedures— ic.,  witness  and  travel 
costs  differences  in  legal  and  consult¬ 
ings  fees,  and  time  away  from  the 
office  for  witnesses,  counsel,  and  the 
Board’s  staff.  These  are  administrative 
burdens  which  must  be  considered. 
Given  the  Congressional  mandate  for 
speedier  decision-making  in  licensing 
cases,  and  our  general  inclination  to 
reduce  costs  and  burdens  on  outside 
parties,  we  believe  that  the  optimum 
administrative  resolution  is  to  divide 
out  caseload  in  some  meaningful  way. 


“We  reiterate  that  the  senior  advisory 
staff,  unlike  the  judge,  will  not  be  a  deci¬ 
sion-maker.  however. 

“The  trial  itself  takes  very  little  time  but 
necessarily  involves  getting  the  Judge,  coun¬ 
sel,  and  all  witnesses  together  at  a  a  conve¬ 
nient  time.  This  is  not  a  problem  where  the 
evidence  is  submitted  in  writing.  The  prepa¬ 
ration  of  two  sets  of  briefs  and  two  deci¬ 
sions— one  by  the  Judge,  another  by  the 
Board— necessarily  adds  time  to  the  process. 
Time  may  be  saved,  of  course,  if  the  Board 
can  simply  affirm  Judges’  decisions  without 
further  procedures. 
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sensitive,  always,  to  the  desirability  of 
minimizing  procedural  burdens  on  the 
parties. 

In  sum,  we  believe  that  an  applicant 
should  ordinarily  be  intitled  to  proc¬ 
essing  under  the  expedited,  simplified 
procedures  if  it  wishes.  We  think  the 
following  public  interest  standard  rep¬ 
resents  the  best  blend  of  all  three  rel- 
vant  considerations: 

Criteria  for  Use  of  Oral  Hearing  Procedures 

or  Assignment  of  a  Case  to  an  Administra¬ 
tive  Law  Judge. 

The  Board  shall  assign  an  application 
made  under  §302.1703,  or  sought  to  be  con¬ 
solidated  under  §  302.1710,  for  consideration 
under  the  expedited,  simplified  procedures 
of  this  subpart  and  order  the  record  pre¬ 
sented  directly  to  the  Board  for  decision 
unless  it  appears  that: 

(a)  Use  of  expedited,  simplified  procedures 
will  prejudice  a  party; 

(b)  Material  issues  of  a  decisional  fact 
cannot  adequately  be  resolved  without  oral 
evidentiary  hearing  procedures;  or 

(c)  Assignment  of  an  application  for  oral 
evidentiary  hearing  procedures  or  an  initial 
or  recommended  decision  by  an  administra¬ 
tive  law  judge  is  otherwise  required  by  the 
public  interest. 

One  final  matter  requires  comment. 
Despite  the  manner  in  which  we  have 
drafted  our  proposal,  we  propose  to 
continue  the  current  show  cause  pro¬ 
cedure,  where  requested  by  the  appli¬ 
cant,  as  an  alternative  method  of  proc¬ 
essing  applications.  Based  on  recent 
experience,  our  Bureaus  of  Pricing  and 
Domestic  Aviation  and  International 
Aviation  believe  that  the  current 
Show  Cause  procedures  are  the  most 
efficient  way  to  process  such  applica¬ 
tions  that  are  not  hotly  contested  or 
highly  controversial.  The  types  of 
pleadings  now  used  have  been  practi¬ 
cally  standardized,  the  staff  is  able  to 
process  applications  quickly,  and  the 
Bureaus  believe  that  the  affected  in¬ 
terests  have  come  to  accept  the  proce¬ 
dures  as  fair.  Although  Show  Cause 
recommendations  go  directly  from  the 
Bureau  to  the  Board,  the  Office  of  the 
General  Counsel  and  the  Chief  Ad¬ 
ministrative  Law  Judge  receive  an  op¬ 
portunity  to  comment  on  the  bureau’s 
reconunendation.  In  light  of  the 
changes  brought  about  by  the  Deregu¬ 
lation  Act,  and  our  recent  experience 
with  use  of  Show  Cause  procedures, 
we  invite  comments  on  the  Board’s  in¬ 
tention  to  continue  to  rely  on  Show 
Cause  procedures  for  applications 
which  request  Show  Cause  processing. 

Procedural  Deadlines 

Congress  has  imposed  on  the  Board 
strict  deadlines  for  the  processing  of 
all  applications.  Specifically,  the 
Board  must,  within  90  days  after  the 
application  is  filed,  make  a  determina¬ 
tion  as  to  how  to  proceed  (we  must 
make  that  determination  within  60 
days  if  applications  seek  the  removal 
of  restrictions).  If  we  decide  to  use  ex¬ 
pedited  simplified  procedures  to  con¬ 


sider  an  application,  we  must  reach  a 
final  decision  on  the  merits  within  180 
days.  If  the  Board  determines  that  an 
application  should  be  set  for  oral  hear¬ 
ing,  an  initial  or  recommended  deci¬ 
sion  must  be  issued  within  150  days 
and  the  Board  must  thereafter  make 
its  final  determination  not  later  than 
90  says  after  the  judge’s  decision  is 
issued. 

To  meet  these  deadlines,  we  have  de¬ 
cided  to  establish  three  procedural 
tracks— one  for  ordinary  applications 
by  U.S.  carriers,  a  second  for  restric¬ 
tion  removal  applications,  and  a  third 
for  foreign  carrier  permit  applications. 
In  the  first  type  of  case,  we  want  to 
retain  the  ability  to  scope  proceedings 
so  that  more  than  one  application,  and 
more  than  one  market,  can  be  includ¬ 
ed  where  desirable.  Under  our  plan, 
once  an  application  comes  in  parties 
will  have  21  days  to  seek  consolidation 
of  applications  or  expansion  or  con¬ 
traction  of  the  case,  and  an  additional 
7  days  to  file  any  further  information 
on  the  issue  of  scope.  We  expect  to 
issue  an  order  outlining  the  scope  of 
the  case  as  soon  as  possible  thereafter, 
based  on  a  recommendation  from  our 
operating  bureau  and  the  concurrence 
of  the  Office  of  the  General  Counsel. 
Once  the  scope  of  a  proceeding  is  an¬ 
nounced,  we  will  give  interested  par¬ 
ties  an  opportunity  to  file  amend¬ 
ments  to  their  applications,  and  addi¬ 
tional  information,  in  conformity  with 
the  scope  of  the  case.  All  such  infor¬ 
mation  will  be  due  within  28  days.  We 
will  then  issue  a  decision  announcing 
which  procedures  we  intend  to 
employ,  based  on  a  recommendation 
by  the  Director  of  our  operating 
bureau,  the  General  Counsel,  and  the 
Chief  Administrative  Law  Judge.  In 
restriction  removal  cases  and  foreign 
carrier  permit  cases,  we  will  eliminate 
the  scoping  phase  and,  following  the 
receipt  of  all  information,  proceed  di¬ 
rectly  to  deciding  which  procedures  to 
use.  “ 

We  recognize  that  the  time  limits 
contained  in  our  proposed  rule  are 
both  tight  and  inflexible  Insofar  as 
U.S.  carrier  applications  are  con¬ 
cerned.  We  see  no  option  in  view  of 
the  statutorily  imposed  deadlines. 
While  we  could,  in  the  usual  case,  give 
interested  parties  additional  time  to 
file  by  eliminating  the  scoping  phase 


“Congress  has  authorized  us  to  use  expe¬ 
dited  simplified  procedures  to  process  appli¬ 
cations  by  foreign  air  carriers  but  has  im¬ 
posed  no  statutory  time  limits.  While  we 
plan  to  process  these  applications  promptly, 
we  have  the  added  flexibility  to  extend  pro¬ 
cedural  deadlines  where  necessary.  Thus, 
our  rules  provide,  in  such  cases,  that  respon¬ 
sive  documents  will  be  due  within  a  fixed 
time  after  the  "due  date”  for  the  filing  of 
initial  documents;  if  the  due  date  is  ex¬ 
tended,  the  date  for  filing  responses  will  be 
automatically  extended.  We  cannot  do  the 
same  when  processing  applications  by  U.S. 
carrier  applicants. 


of  the  case,  we  believe  that  would  be 
undesirable.  We  want  to  be  able,  in 
proper  cases,  to  consider  more  than 
one  application  or  more  than  one 
market;  we  do  not  want  the  size  or 
scope  of  each  proceeding  to  be  deter¬ 
mined  solely  by  the  request  in  the  ap¬ 
plication.  As  the  substantive  criteria 
for  decision  change,  the  evidentiary 
requirements  will  necessarily  change 
and  we  hope  that  the  change  in  eco¬ 
nomic  regulatory  climate  will  bring 
with  it  a  commensurate  reduction  in 
the  amount  of  evidentiary  material 
necessary  for  proper  decision.  Very 
little  attention  was  paid  in  the  earlier 
conunents  to  the  actual  rule  itself.  We 
urge  the  public  now  to  comment  on 
preferable  means  of  achieving  our  ob¬ 
jectives  while  minimizing  the  burdens 
on  outside  parties. 

Member  O’Melia  filed  the  attached 
separate  statement: 

O’Melia,  Member,  Separate 
Statement 

In  April  of  1978,  the  Board,  on  its 
own  initiative,  issued  a  Notice  of  Pro¬ 
posed  Rulemaking  (NPRM)  seeking  to 
expedite  'established  procedures  for 
processing  licensing  and  rates  cases; 
this  was  to  be  done  essentially  by  dis¬ 
pensing  with  both  the  oral  evidentiary 
hearing  and  with  an  initial  or  a  recom¬ 
mended  decision  by  an  administrative 
law  judge,  and  by  substituting  in  their 
place  so-called  “documentary  proce¬ 
dures”  and  the  issuance  of  an  “agency 
decision”  by  the  Board  itself.  Al¬ 
though  that  action  was,  in  form,  no 
more  than  an  invitation  for  comments, 
the  fact  that  a  majority  of  the  Board 
Members  tentatively  adopted  it  gave 
the  NPRM  a  greater  sense  of  finality, 
a  greater  aura  of  authority  than  the 
idea  itself  merited  or  needed  to  have. 
Consequently,  I  attached  a  Separate 
Statement  to  reserve  my  position,  and 
to  make  known  my  fears  that  the  pro¬ 
posed  procedures  suffered  from  sub¬ 
stantial  legal  and  policy  deficiencies;  I 
noted  that  the  prooosal  posed  the 
dsuiger  of  converting  our  regulatory 
agency  into  a  rubber-stamping  produc¬ 
tion  line  in  which  the  real  decisions 
would  not  be  made  by  the  Board  but 
by  unnamed  and  non-accountable  staff 
elements.  My  reservations  at  that  time 
were  not  to  the  objectives  of  reducing 
delay,  costs  and  administrative  bur¬ 
dens,  which  I  explicitly  endorsed,  but 
to  the  undesirable  and  unwarranted 
elimination  of  procedural  safeguards. 

As  set  forth  in  the  Deputy  General 
Counsel’s  Memorandum  to  the  Board 
(Case  Memorandum  7884 A,  February 
8,  1979),  as  a  result  of  intervening  de¬ 
velopments  there  are  now  three  new 
grounds  for  reviewing  the  Board’s  pro¬ 
cedures  for  licensing  cases,  all  three 
given  life  by  the  Airline  Deregulation 
Act  of  1978:  first,  in  that  Act  Congress 
specifically  prescribed  the  establish- 
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ment  by  the  Board  of  “expedited  sim¬ 
plified  procedures”  which  “need  not 
provide  for  oral  evidentiary  hearings”; 
second,  that  Act  dramatically  shifted 
the  presumptions  for  establishing 
need  in  licensing  certificates  for  do¬ 
mestic  transportation;  and,  third,  that 
Act  established  procedural  deadlines 
for  final  action  on  licensing  applica¬ 
tions  which  force  the  Board  to  re-ex¬ 
amine  the  processing  time  required  by 
its  present  rules  and  practices.  There¬ 
fore.  the  Board  once  again,  this  time 
no  longer  moved  by  its  own  independ¬ 
ent  volition  but  under  Congressional 
mandate,  must  propose  and  obtain 
comments  on  what  would  be  desirable 
by  way  of  “expedited  simplified  proce¬ 
dures.” 

While  both  fully  supporting  this 
supplemental  solicitation  of  comments 
and  the  search  for  quicker  and  less 
burdensome  solutions.  I  must  again 
raise  my  voice  to  suggest  that  our 
basic  legal  constraints  have  not 
changed  as  a  result  of  the  new  legisla¬ 
tion  and  that  we  have  the  same  obliga¬ 
tion  today  as  we  had  last  April— not 
removed  by  Congress  but  rather  reit¬ 
erated  by  Congress— to  adopt  and 
follow  rules  that  give  recognition  to 
those  time-honored  concepts  of  proce¬ 
dural  fairness  which  give  due  regard 
to  established  norms  of  propriety  in 
government  agency  decision-making. 
In  making  this  statement.  I  am  not, 
like  the  last  man  with  a  three-cor¬ 
nered  hat,  clutching  nostalgically  at  a 
by-gone  era.  The  fact  that  we  are  to  be 
decommissioned  five  years  hence  does 
not  mean  that  we  should  proceed 
today  to  abandon  ship.  We  still  have  a 
highly  important,  a  quasi-judicial  duty 
to  perform  which  does  not  justify 
corner-cutting.  The  Board  is  still 
vested  with  the  responsibility  to  award 
certificates  of  public  convenience  and 
necessity,  albeit  on  a  modified  basis. 
For  whatever  its  reason.  Congress  pro¬ 
vided  that  domestic  route  certification 
would  be  required  through  the  end  of 
1980  and  no  statutory  change  had 
been  made  in  the  international  arena; 
the  one  conclusion  we  cannot  draw  is 
that  Congress  contemplated  that  we 
would  discharge  our  responsibility 
over  certificates  in  some  slap-dash 
manner.  The  Board  is  still  required  to 
make  a  finding  of  “fit,  willing  and 
able,”  and  Congress  went  to  great 
pains  in  the  Deregulation  Act  to  em¬ 
phasize  the  paramount  priority  on  a 
continuing  basis  that  is  to  be  given  to 
“fitness”  issues.  And  we  should  not 
forget  that  there  are  still  national  de¬ 
mands  for  safe,  effective  and  depend¬ 
able  air  transportation  for  which  this 
Board,  as  the  primary  regulatory 
agency,  is  today  uniquely  and  unmis¬ 
takably  responsible. 

This  leads  me  to  the  key  point  that  I 
want  to  bring  out  in  this  statement, 
and  that  is  that  there  is  a  difference 


of  views  within  the  staff,  and  perhaps 
even  within  the  Board  itself,  over  a 
particular  issue  that  I  consider  critical 
to  the  proposed  rulemaking.  Indeed,  it 
is  critical  to  our  total  deregulation 
effort  and  to  the  transitional  measures 
that  are  to  transport  us  into  the  dere¬ 
gulated  mode.  I  am  gratified  that  the 
Board  agreed  to  attach  to  this  Supple¬ 
mentary  Notice  internal  memoranda 
that  set  forth  this  issue,  including  the 
comprehensive  paper  of  the  General 
Counsel’s  Office  on  Due  Process  Re¬ 
quirements  for  Licensing  Cases  at  the 
Civil  Aeronautics  Board  and  the  coun¬ 
terpoint  note  of  the  Bureau  of  Admin¬ 
istrative  Law  Judges  on  the  use  of  ex¬ 
pedited  procedures  where  material 
facts  are  at  issue.  The  issue  is  simply 
this:  whether  the  proposed  non-oral 
hearing  procedures  are  only  to  be  used 
when  there  are  no  “Substantial  issues 
of  material  fact”  involved,  or  whether 
that  traditional  standard  is  to  be  re¬ 
placed  by  one  requiring  oral  eviden¬ 
tiary  hearings  only  when  there  are 
present  “material  issues  of  decisional 
fact  that  cannot  adequately  be  re¬ 
solved  without  oral  evidentiary  hear¬ 
ing  procedures.” 

There  appears  no  need  for  me  to  add 
to  the  substantive  discussion  of  this 
issue  contained  in  the  accompanying 
memoranda.  I  only  want  to  say  that  in 
my  opinion  this  difference  of  views 
epitomizes  the  dilemma  we  repeatedly 
face  in  seeking  to  accommodate  due 
process  requirements  with  the  urge  to 
simplify  and  expedite  licensing  proce¬ 
dures.  I  consider  it  a  critical  issue  to 
our  total  deregulation  effort  because 
our  treatment  of  licensing  cases  today 
will  characterize  and  set  the  stage  for 
the  deregulated  industry  we  are  antici¬ 
pating.  I  consider  it  critical  to  our 
transition  period  because  it  will  help 
decide  whether  we  will  continue  for 
this  phase  to  make  careful  judgments 
on  matters  of  public  convenience  and 
necessity  and  on  questions  of  fitness, 
or  whether  we  will  simply  devote  our 
energies  to  churning  out  pro  forma 
findings  and  awards  until  the  day  of 
deregulation  comes.  It  is  in  part  be¬ 
cause  I  consider  this  issue  to  be  critical 
that  I  urge  interested  parties  to  give 
particular  attention  to  it  in  their  com¬ 
ments. 

One  final  comment— I  recognize  that 
the  issue  I  have  singled  out  is  not  the 
only  issue  of  significance  in  this  rule- 
making.  The  many  other  issues— the 
use  of  show  cause  procedures,  the  role 
of  our  operational  bureaus,  the  deci¬ 
sional  standards  to  be  used,  etc.— 
must,  of  course,  also  be  addressed.  My 
overriding  concern  is  that  on  all  these 
issues  where  hard  choices  must  be 
made  we  must  not  consider  our  sole 
function  to  be  that  of  a  disinterested 
caretaker,  involved  only  in  hastening 
deregulation.  If  deregulation  is  to 
bring  great  public  interest  benefits. 


and  I  earnestly  hope  it  will.  I  would 
think  that  its  chances  of  success  would 
be  greatly  affected  by  how  we  launch 
our  industry  into  that  new  environ¬ 
ment.  It  is  not  enough  to  whisper  the 
word  “competition'*  into  the  ears  of 
our  carriers;  surely  as  they  leave  their 
regulated  home  they  should  be  incul¬ 
cated  with  concepts  of  fitness,  of  pro¬ 
viding  dependable  services,  and  of 
charging  reasonable  prices. 

We  have  yet  to  see  even  a  glimmer 
of  deregulation  benefits,  although 
some  measures  already  taken— for  ex¬ 
ample,  cargo  deregulation,  freer  entry 
and  exit  from  specific  markets,  multi¬ 
ple  permissive  authority,  greater  pric¬ 
ing  freedom— are  certainly  characteris¬ 
tic  of  a  less  regulated,  if  not  a  non-reg- 
ulated,  regime.  It  is  a  bit  embarrassing 
that  none  of  these  are  yet  bearing 
fruit.  In  cargo,  although  many 
changes  are  taking  place,  the  general 
rate  structure  has  gone  up  and  the 
overall  quantum  of  services  has  not, 
perhaps  because  of  aircraft  limita¬ 
tions.  substantially  increased.  Our  new 
entry  and  exit  policy  is  most  notori¬ 
ously  heralded  by  a  spate  of  carrier 
notices  announcing  suspension  of  serv¬ 
ice  at  the  less-lucrative  markets  and 
an  alarming  diminution  of  service  at 
intermediate  points  on  abandoned 
routes.  Civic  parties  wail  not  only  at 
the  thought  of  more  multiple  permis¬ 
sive  authority  but  at  the  reluctance  of 
the  Board  to  compel  carriers  to  fulfill 
the  statutory  notice  period  in  full 
before  suspension.  And  greater  tariff 
freedom  has  brought  forth  showy 
deep-discount  fares  almost  always  as 
introductory  or  promotional  gimmicks, 
and  then  onln  as  a  direct  result  of  reg¬ 
ulatory  prodding.  There  has  certainly 
been  no  reduction  in  the  level  of 
normal  economy  fares  across  the 
board.  Surely  this  is  not  a  foretaste  of 
the  deregulated  air  -transport  world 
Congress  intended  and  envisaged.  To 
avoid  a  sterile  or  unwanted  result,  to 
properly  launch  the  industry  into  de¬ 
regulation,  the  Board  must,  in  my 
opinion,  make  the  most,  not  the  least, 
of  the  transition  period,  and  should 
certainly  not  curtail  it  beyond  what 
the  Act  contemplated.  The  procedures 
we  select  for  licensing  and  rates  cases 
for  these  few  remaining  years  must  re¬ 
flect  the  more  essential  preoccupation 
of  the  Act  and  of  the  Board.  A  preoc¬ 
cupation  not  only  to  simplify  and  ex¬ 
pedite.  but  even  more  to  bring  about 
qualitative  improvements.  This  can 
only  be  done  by  demanding  the  high¬ 
est  standard  of  fitness  by  certificated 
carriers,  by  demanding  a  devoted  con¬ 
cern  to  provide  dependable  air  service, 
and  by  demanding  a  non-predatory  de¬ 
termination  to  establish  a  consumer- 
oriented  pricing  structure.  That  is  why 
I  urge  that  we  think  carefully  before 
the  Board  diminishes  the  role  of  oral 
evidentiary  hearings  and  limits  the  use 
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of  initial  or  recommended  decisions  on 
a  full  record. 

/s/  Richard  J.  O’Melia. 

Appendix 

Approved,  Civil  Aeronautics  Board.  Phil 
Bakes.  Jr.,  General  Counsel.  February  8, 
1979. 

Memorandum  for  Board  Action  7884A 
TO;  The  Board. 

FROM;  Deputy  General  Counsel. 

SUBJECT;  Docket  32466,  Part  302,  Expedit¬ 
ed  Procedures  for  Licensing  and  Rate  Cases: 
Supplemental  Notice  of  Rulemaking. 

REFERENCE;  PDR-54.  April  18.  1978. 

Introduction 

Last  Spring  the  Board  issued  a  notice  of 
rulemaking  proposing  to  establish  expedited 
procedures  for  processing  applications  for 
new  or  modified  route  authority  by  U.S.  and 
foreign  air  carriers  and  for  handling  certain 
rates  cases.  Under  the  proposed  procedures 
all  evidence  would  be  submitted  in  written 
form,  oral  hearings  and  an  initial  or  recom¬ 
mended  decision  by  an  administrative  law 
Judge  would  be  eliminated,  and  the  Board 
would  decide  the  case  itself  in  the  first  in¬ 
stance  based  on  a  joint  recommendation  by 
the  line  bureau  (BPDA  or  BIA),  the  Gener¬ 
al  Counsel’s  Office,  and  the  Office  of  Eco¬ 
nomic  Analysis.  ('The  simplified  procedures 
were  intended  to  be  flexible:  where  a  given 
issue  needed  cross-examination,  for  exam¬ 
ple,  that  issue  could  be  the  subject  of  an 
oral  hearing,  with  a  Judge  deciding  a  given 
factual  matter  or  the  hearing  transcript  cer¬ 
tified  to  the  Board;  similarly.  Judges  could 
be  asked  to  write  initial  or  recommended  de¬ 
cisions  even  if  no  oral  hearing  were  held.) 
The  expedited  procediu’es  were  to  be  used  in 
selected  licensing  and  rates  cases,  with  con¬ 
ventional  hearings  in  all  others. 

Comments  were  received  from  a  niunber 
of  interested  persons.  By  and  large,  the  ex¬ 
ecutive  departments  and  members  of  Con¬ 
gress  who  responded  supported  the  propos¬ 
al.  On  the  other  hand,  most  of  the  carriers, 
the  City  and  Chamber  of  Commerce  of 
Houston,  Texas,  and  the  Administrative 
Law  Section  of  the  American  Bar  Associ¬ 
ation  opposed.  Their  objection  was  ground¬ 
ed  principally  on  two  factors— first,  that  the 
proposal  violated  the  hearing  requirements 
of  the  Administrative  Procedure  Act  and 
second,  that  there  was  a  potential  for  un¬ 
fairness  to  parties  from  shifting  the  initial 
decisional  function  from  the  administrative 
law  Judges  to  other  staff  components  includ¬ 
ing,  particularly,  an  action  bureau  (BPDA 
or  BIA)  with  responsibilities  for  initiating 
and  advocating  Board  programs. 

Passage  of  the  Airline  Deregulation  Act 
on  October  24,  1978,  has  three  important  ef¬ 
fects  on  the  Board’s  earlier  proposal.  First, 
it  has  eliminated  the  legal  objections  based 
on  an  alleged  failure  to  comply  with  the 
various  requirements  of  the  Administrative 
Procedure  Act  (APA).  Sections  554,  556,  and 
557  of  the  APA  (former  sections  5.  7,  and  8) 
establish  the  procedural  ground  rules  for 
cases  of  "adjudication  required  by  statute  to 
be  determined  on  the  record  after  opportu¬ 
nity  for  an  agency  hearing."  Whether  the 
express  requirements  of  the  APA  are  appll- 
(»ble  depends  on  whether  the  agency’s  or¬ 
ganic  statute  requires  notice  and  hearing. 
See  generally  Marathon  Oil  Co.  v.  EPA,  564 


F.2d  1263  (9th  Cir.  1977),  note  25,  and,  more 
specifically.  Eastern  Air  Lines  v.  CAB,  185 
F.2d  426  (D.C.  Cir.  1950),  a  (»se  involving 
grant  of  an  exemption  under  section  416  of 
the  Federal  Aviation  Act.  where  the  court 
expressly  noted  that  the  various  adjudica¬ 
tion  provisions  of  the  APA  did  not  come 
into  play  since  section  416— unlike  section 
401— imposed  no  notice  and  hearing  require¬ 
ment  for  exemption  authority.  Congress,  in 
the  Deregulation  Act.  has  now  expressly 
taken  the  statutory  hearing  requirement 
out  of  those  portions  of  section  401  and  402 
dealing  with  applications.*  Indeed.  Congress 
went  further.  It  specifically  authorized— 
and,  in  fact,  mandated— the  establishment 
of  so-called  "expedited  simplified  proce¬ 
dures,"  which,  in  the  words  of  the  statute 
"shall  provide  for  adequate  notice  and  an 
opportunity  for  any  interested  person  to  file 
appropriate  written  evidence  and  argument, 
but  need  not  provide  for  oral  evidentiary 
hearings.  •  •  •  ”  See  Section  21  of  the  Air¬ 
line  Deregulation  Act. 

Second,  the  Act  radically  altered  the 
nature  of  the  licensing  process  insofar  as 
entry  is  concerned  and  fundamentally  un¬ 
dercut  the  argument  that  the  formal  hear¬ 
ing  process  should  be  the  principal  proce¬ 
dural  vehicle  for  new  entry.  It  has.  of 
course,  abolished  the  need  for  the  Board  to 
make  any  public  convenience  and  necessity 
determination  for  domestic  and  overseas 
service  after  1981.  As  the  Board  has  ob¬ 
served,  its  rather  narrow  economic  regula¬ 
tory  role  in  domestic  route  cases  is  now— 

"•  •  •  to  determine  the  proper  manner 
and  pace  for  phasing  out  regulatory  barriers 
to  entry— or,  more  specifically,  to  decide 
whether  all  qualified  applicants  should  be 
licensed  in  any  given  market  or  whether  on 
or  more  of  them  should  be  given  a  head 
start  of  three  years  or  less."  Improved  Au¬ 
thority  to  Wichita  Case  et  at.  Order  78-12- 
106,  December  14,  1978,  p.  6. 

The  Congress  has  also  created  statutory 
mechanisms  (automatic  entry,  cargo  deregu¬ 
lation.  statutory  fill-up  authority,  the  56- 
seat  commuter  exemption,  dormant  authori¬ 
ty)  which  allow  immediate  entry  under  cer¬ 
tain  circumstances.  An  essential  predicate 
for  the  earlier  comments  was  that  formal 
CAB  licensing  was  to  remain  indefinitely  as 
the  principal  vehicle  for  entry  into  the  in¬ 
dustry.  Plainly  the  formal  licensing  process 
is  no  longer  the  cornerstone  of  the  statutory 
entry  program.* 

Third,  the  Act  has  established  procedural 
deadlines  for  Board  action  on  idl  applica¬ 
tions,  whether  for  domestic,  overseas,  or  in¬ 
ternational  authority.  Congress  has  deter¬ 
mined  that  the  Board,  first  of  all,  must  now 


*We  do  not  address  here  the  separate 
question  of  what  procedures  are  needed 
when  the  statute  contains  a  hearing  require¬ 
ment.  What  constitutes  a  "hearing"  may  be 
different  depending  upon  the  circum¬ 
stances.  ’The  Supreme  Court— in  United 
States  V.  Florida  East  Coast  RR,  410  U.S. 
224  (1973)— indicated  that  the  opportunity 
to  submit  written  material  is  sufficient  to 
satisfy  even  a  statutory  hearing  require¬ 
ment  in  certain  circumstances. 

*In  the  last  month  the  Board  awarded 
route  authority  in  close  to  300  nonstop  mar¬ 
kets  under  the  dormant  authority  provi¬ 
sions,  and  dozens  of  new  routes  are  likely  to 
be  awarded  when  the  automatic  entry  provi¬ 
sions  of  the  Act  take  place  in  early  1979. 
Similar  route  activity  would  have  taken  a 
decade  or  more  under  conventional  (ie.,  pre- 
1977)  Board  entry  programs. 


dispose  of  all  applications  on  the  merits 
and.  second,  must  do  so  within  11  months. 

The  Deregulation  Act  has  not  abolished 
the  formal  hearing  pr(x:ess,  however,  nor 
eliminated  a  basic  requirement  that  the  new 
expedited  simplified  procedures  be  consist¬ 
ent  with  due  pr(x;ess  and  fundamental  no¬ 
tions  of  fairness.  The  key  issues  for  the 
Board,  therefore,  are  to  determine  when 
particular  procedures  should  be  used  and 
what  minlmiun  standards  should  be  estab¬ 
lished  to  insure  that  all  Board  procedures 
remain  fair.  In  Appendix  A  we  have  set  out 
for  the  Board’s  information  our  analysis  of 
the  due  process  requirements  which  attach 
where  the  Congress— as  here — no  longer  im¬ 
poses  a  statutory  hearing  requirement.  In 
Appendix  B  we  have  summarized  the  basic 
objections  of  the  parties  to  the  earlier 
notice  of  rulemaking,  except  that  we  have 
not  included  those  objections  predicated  on 
the  Board’s  alleged  failure  to  comply  with 
the  requirements  of  sections  554,  556,  and 
557  of  the  Administrative  Procedure  Act. 

We  believe  that  the  groimd  rules  for  the 
Board’s  proposal  have  changed  sufficiently 
to  warrant  publishing  a  supplemental  notice 
of  rulemaking.  First  of  all.  as  noted  above, 
the  comments  and  responses  to  the  original 
notice  were  in  large  part  directed  to  the 
statutory  questions  which  are  now  rendered 
moot  under  the  Deregulation  Act.  Second, 
those  comments  were  filed  at  a  time— last 
June— when  it  appeared  that  Board  domes¬ 
tic  licensing  Jurisdiction  would  continue  in¬ 
definitely;  public  reaction  might  be  quite 
different  now  that  a  major  part  of  the 
Board’s  mission  is  to  manage  a  three-year 
transition  to  domestic  entry  deregulation. 
Third,  the  parties  spent  very  little  time  dis¬ 
cussing  the  details  of  the  Board’s  proposal. 
Those  details  in  any  event  must  be  modified 
in  light  of  the  statutory  time  limitations  im¬ 
posed  by  the  Deregulation  Act.  Congress 
has  mandated  that  the  Board  have  its  rules 
in  effect  no  later  than  April  24. 

WHAT  PROCEDURES  TO  USE 

Under  the  provisions  of  the  Deregulation 
Act  the  Board  is  required  to  establish  "expe¬ 
dited  simplified  procedures”.  We  are  also  re¬ 
quired  to  establish  standards  for  when  such 
procedures  will  be  used  and,  what  substan¬ 
tive  standards  the  Board  will  use  in  deciding 
each  expedited  case  on  the  merits.*  The 
Board  is  authorized  to  use  simplified  proce¬ 
dures  “in  any  case  if  it  determines  that  the 
use  of  such  procedures  is  in  the  public  inter¬ 
est”  (emphasis  added).  Under  such  a  broad 
standard  we  believe  the  Board  could  contin¬ 
ue  to  employ  full  trial  procedures  in  most 
cases,  could  use  the  newly  authorized  expe¬ 
dited  simplified  procedures  in  virtually  all 
cases  (subject  only  to  constitutional  limita¬ 
tions),  or  employ  some  mix  of  simplified  and 
conventional  hearing  processes.*  Given  the 


*  Section  21  of  the  Deregulation  Act  states 
in  part  "the  rules  adopted  by  the 
Board  .  .  .  shall,  to  the  extent  the  Board 
finds  it  practicable,  set  forth  the  standards 
it  intends  to  apply  in  determining  whether 
to  employ  such  simplified  procedures,  and 
in  deciding  cases  in  which  such  procedures 
are  employed. 

*’rhe  Senate  bill  had  a  two-fold  test  for 
deciding  when  to  use  expedited  procedures; 
the  Board  was  to  hold  oral  hearings  if  it  de¬ 
termined  "that  a  specific  provision  of  ’Title 
IV  or  the  public  interest  requires  a  hearing, 
and  if  the  Board  determines  that  there  are 
disputed  issues  of  material  fact  which  re- 
Footnotes  continued  on  next  page 
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Board's  2'^  year  administrative  and  legisla¬ 
tive  effort  to  establish  procedures  to  decide 
route  cases  without  a  full  oral  hearing,  we 
could  not  at  this  stage  follow  the  traditional 
pattern  (ie,  pre-1977  pattern)  of  setting  vir¬ 
tually  all  route  cases  for  full  hearing.  This 
would  be  a  major  retreat  from  the  Board’s 
current  policy,  which  involves  a  markedly 
expanded  use  of  show  cause  procedures.  A 
continued  reliance  on  conventional  hearing 
procedures  in  most  cases  would  also  be  to¬ 
tally  inconsistent  with  the  spirit  of  the  De¬ 
regulation  Act.  Finally,  we  simply  could  not 
process  all  (or  even  a  substantial  number)  of 
applications  by  conventional  means  under 
the  statutorily  imposed  deadlines.  ‘ 

We  favor  a  mix,  and  believe  that  the 
Board,  in  deciding  what  standards  to  adopt, 
must  take  into  account  two  principal  consid¬ 
erations— first.  constitutional  limitations 
and.  second,  the  public  interest  ingredients 
of  section  102  of  the  Act  and  the  imderlying 
congressional  themes  favoring  the  grant  of 
applications  and  the  expeditious  considera¬ 
tion  of  applications. 

We  propose  a  plan  which  would  in  the 
first  instance  leave  to  applicants  the  choice 
of  procedures  to  be  followed.  Parties  oppos¬ 
ing  an  initial  applicant’s  choice  of  proce¬ 
dures  would  be  entitled  to  request  employ¬ 
ment  of  alternate  procedures.  (The  reasons 
for  our  plan,  including  the  pros  and  cons, 
are  not  included  here  since  they  are  devel¬ 
oped  in  detail  in  our  draft  supplemental 
notice  of  rulemaking.) 

The  strongest  contention  raised  in  the 
comments  is  the  argument  by  the  carriers, 
the  Administrative  Law  Section  of  the  ABA, 
and  the  Houston  Parties,  that  the  replace¬ 
ment  of  the  administrative  law  judge  by 
other  staff  components— particularly  the 
operating  bureaus  with  substantive  respon¬ 
sibility  for  initiating  and  promoting  Board 
licensing  policies— will  compromise  the  ob¬ 
jectivity  of  the  licensing  process  and  the 
quality  of  the  Board’s  decisions.  (See  par¬ 
ticularly  pp.  6-13  of  Appendix  B)  Given  the 
dramatic  change  in  entry  policy  WTOught  by 
the  Deregulation  Act.  however,  it  may  be 
that  some  of  the  concern  of  last  spring  is  no 
longer  present  (many  applicants,  it  may 
turn  out,  will  now  simply  want  some  reason- 


Footnotes  continued  from  last  page 
quire  an  oral  evidentiary  hearing  to  re¬ 
solve.  .  .  .”  (emphasis  added)  See  section 
1010(bK2)  of  S.  2493.  The  House  bill  said 
only  that  “in  determining  whether  to 
employ  .  .  .  simplified  procedures  in  a  par¬ 
ticular  case,  the  Board  shall  give  considera¬ 
tion  to  the  magnitude  of  the  potential 
impact  of  its  decision  in  the  case  on  the  air 
transportation  system.”  See  subsection 
401(p),  added  by  H.R.  12611.  The  Deregula¬ 
tion  Act  has  no  express  instructions;  it 
leaves  the  question  of  standards— apart 
from  a  broad  public  interest  standard— to 
the  Board. 

*As  of  the  end  of  1978,  there  were  almost 
300  domestic  route  applications  awaiting 
action.  These  would  translate  into  roughly 
75-100  domestic  routes  case^.  Note  that  the 
Board’s  historic  policy  of  setting  all  “route 
cases”  for  hearing  did  not  mean  setting  all 
“applications”  for  hearing.  Throughout  its 
history  the  Board  established  hearing  prior¬ 
ities  and,  with  judicial  approval,  dismissed— 
or  refused  to  take  up— many  applications 
for  which  it  had  no  available  hearing  re¬ 
sources.  Many  applications  went  unconsid¬ 
ered  under  conventional  procedures— an 
option  which  the  Congress  plainly  intended 
to  eliminate  in  the  Deregulation  Act. 


able  assurance  of  expedited  processing  of 
their  applications).  Whatever  concerns  de¬ 
velop  can  best  be  handled,  we  believe,  on  a 
case-by-case  basis.  The  Board’s  proposal 
provided  that  recommendations  on  how  to 
proceed— tc.,  whether  to  use  expedited  pro¬ 
cedures  or  full  trials,  and  whether  or  not  to 
have  a  judge  write  an  initial  or  recommend¬ 
ed  decision— should  be  made  jointly  by  the 
Bureau  Director,  the  General  Counsel,  and 
the  Chief  Judge,  or  their  delegates,  after  all 
interested  parties  in  each  case  have  had  a 
chance  to  put  forth  their  views.  If,  based  on 
all  the  material  submitted  by  the  parties 
and  the  recommendation  of  that  trio,  the 
Board  is  prepared  to  go  forw'ard  with  expe¬ 
dited  simplified  procedures,  we  doubt  that  a 
serious  claim  of  prejudice  will  result. 

A  further  problem  is  whether  the  Board 
should  in  its  procedural  rules  attempt  to 
outline  the  substantive  standards  it  intends 
to  apply  in  deciding  ctises  under  expedited 
procedures.  There  is  an  argument  that  the 
procedural  rules  ought  not  to  include  a  sub¬ 
stantive  decision-making  component. 
Rather,  the  Board’s  licensing  policy  should 
be  articulated  either  in  case  law  or  in  a 
more  general  rulemaking.  On  the  other 
hand,  it  is  clear  that  the  Board,  with  con¬ 
gressional  approval,  has  been  awarding  mul¬ 
tiple  permissive  authority  in  virtually  all  do¬ 
mestic  cases,  and  the  new  statute  creates  a 
rebuttable  presumption  in  favor  of  granting 
any  application  for  domestic  authority.  The 
Board  could,  therefore,  announce  that  carri¬ 
ers  filing  applications  under  the  expedited 
simplified  procedures  should  anticipate  that 
the  Board  will  liberally  consolidate  applica¬ 
tions  for  comparable  authority  and  award 
authority  to  all  fit.  willing,  and  able  appli¬ 
cants  at  the  end  of  the  proceeding,  subject 
only  to  a  showing  that  such  awards  would 
be  incompatible  with  the  public  interest. 

We  have  not  included  substantive  stand¬ 
ards  in  our  proposed  rule.  First  of  all,  we 
doubt  that  the  substantive  standards  in  ex¬ 
pedited  cases  should  be  any  different  from 
those  in  conventional  hearing  cases.  Fur¬ 
thermore,  the  development  of  special  stand¬ 
ards— if  necessary— would  be  a  major  effort 
and  would  seriously  delay  a  procedural  proj¬ 
ect  that  is  already  well  along;  in  fact,  it  is 
not  clear  that  we  could  include  substantive 
criteria  and  still  get  the  rule  in  place  by 
mid-April  as  required  by  statute.  Finally, 
the  substantive  decisional  standards  are 
changing  rapidly  and,  in  any  case,  are  some¬ 
what  different  for  domestic  and  internation¬ 
al  cases;  placing  the  decisional  standards  in 
the  rule  would  therefore  be  unwieldly. 

Finally,  we  wish  to  call  the  Board’s  atten¬ 
tion  to  two  specific  matters  which  arose 
during  the  informal  review  of  our  proposal 
by  the  Bureau  of  Pricing  and  Domestic  Avi¬ 
ation  and  the  Bureau  of  Administrative  Law 
Judges.  In  the  first  place,  the  Bureau  of 
Pricing  and  Domestic  Aviation  had  original¬ 
ly  planned  that  the  expedited,  simplified 
procedures  would  replace  the  current  Show 
Cause  mechanism  once  the  new  rules  were 
in  place.  Based  on  its  recent  experience,  the 
Bureau  now  believes  that  the  current  Show 
Cause  procedures  are  the  most  efficient  way 
to  process  route  applications  that  are  not 
highly  controversial  or  hotly  contested.  The 
types  of  pleadings  used  are  by  now  practi¬ 
cally  standardized  throughout  the  industry, 
the  BPDA  staff  is  able  to  process  applica¬ 
tions  quickly,  and  the  Bureau  believes  the 
carriers  have  come  to  accept  the  procedures 
as  fair.  In  preparing  our  revised  rule  we  felt 
bound  by  the  Board’s  earlier  proposal. 


which  involved  a  joint  recommendation  by 
the  bureau,  the  General  Counsel,  and  the 
Chief  Judge,  particularly  since  the  com- 
menters  raised  some  concern  over  vesting 
substantial  decisional  responsibility  at  the 
threshold  stage  of  a  case  in  the  Board’s  line 
bureaus.  Nevertheless,  the  changes  effected 
by  the  Deregulation  Act  and  the  Bureau’s 
recent  experience  with  Show  Cause  proce¬ 
dures  make  it  desirable,  it  seems  to  us,  to  re¬ 
quest  specific  comments  on  whether  the 
Board  could  continue  to  rely  on  Show  Cause 
procedures,  with  recommendations  proc¬ 
essed  by  the  line  bureau  under  procedures 
now  in  effect,  for  applications  which  request 
Show  Cause  processing.  We  do  not  view 
Show  Cause  and  expedited,  simplified  proce¬ 
dures  as  necessarily  an  either-or  proposi¬ 
tion,  it  should  be  mentioned.  Show  Cause 
orders  may  be  useful  to  “smoke  out”  genu¬ 
ine  factual  controversies  which  may  be  re¬ 
solved  through  some  other  procedures. 

Second,  the  Bureau  of  Administrative  Law 
Judges  has  urged  us  to  recomend  a  standard 
which  would  embrace  the  notion  that  oral 
hearings  must  be  used  whenever  there  are 
substantial  issues  of  material  fact.  “Sub¬ 
stantial,”  the  Bureau  asserts,  means  that 
they  cannot  be  resolved  without  oral  proce¬ 
dures;  “material”  means  that  they  are  nec¬ 
essary  to  reach  a  decision.  We  believe  that 
the  standard  we  have  proposed— te.,  that 
oral  hearings  will  be  used  where  material 
issues  of  decisional  fact  cannot  adequately 
be  resolved  without  oral  evidentiary  hearing 
procedures— arrives  at  the  same  place,  albeit 
W'ith  a  few  more  words. 

We  have  no  doubt  that  the  Board  could 
adopt  BALJ’s  proposed  standard;  it  is  argu¬ 
ably  a  legitimate  reading  of  the  public  inter¬ 
est.  The  Bureau  believes  that  use  of  its  pro¬ 
posed  standard  is  preferable  because  it  is  a 
known  quantity,  with  historic  acceptance  by 
the  courts,  and  allows  for  less  chance  of 
abuse  that  the  Board  might— incorrectly— 
conclude  that  a  given  factual  matter  can  be 
adequately  resolved  without  oral  hearings. 
We  believe  our  choice  of  words  is  preferable. 

In  our  judgment,  the  Congress  clearly  in¬ 
tended  that  the  Board  would  decide  even 
important  material  issues  of  fact  without 
oral  procedures— and  even  if  that  increased 
the  potential  for  incorrect  decision-making. 
Throughout  the  legislative  effort,  the  Board 
argued  that  strict  procedural  deadlines  on 
Board  action,  if  unaccompanied  by  some 
fail-safe  mechanism  for  complex  or  contro¬ 
versial  cases,  would  inevitably  result  in  a  de¬ 
cline  in  the  quality  of  the  Board’s  decision¬ 
making— le..  the  Board  might  be  forced  to 
reach  decisions  on  a  less  than  complete 
record.  Congress  understood  the  danger  and 
concluded  that  the  need  for  expeditious  de¬ 
cision-making  in  the  licensing  area  was  a 
higher  public  interest  priority.  The  legisla¬ 
tive  history  is  clear  on  this  point  and  com¬ 
ports  with  the  plain  meaning  of  the  statute 
itself,  namely  that  written  evidentiary  pro¬ 
cedures  are  sufficient  in  most  cases,  and 
probably  preferable.  BAU  believes  that 
such  construction  of  the  Deregulation  Act 
calls  its  constitutionality  into  question. 
Given  the  nature  of  the  interest  being  regu¬ 
lated,  the  likelihood  that  we  can  reach  rea¬ 
sonable  results  in  most  licensing  cases  with¬ 
out  oral  procedures,  and  the  paramount 
public  interest  in  insuring  expeditious  han¬ 
dling  of  applications,  we  believe,  on  the  con¬ 
trary,  that  the  Congressional  judgment 
easily  meets  all  constitutional  requirements 
and  should  be  respected. 
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We  also  see  considerable  benefit— not  det¬ 
riment— in  having  a  new  standard  to  apply, 
one  which  does  not  carry  with  it  a  long  his¬ 
tory  of  Judicial  construction  in  other  set¬ 
tings.  That  construction  grew  up  primarily 
when  the  courts  were  evaluating  when  an 
agency  could  dispense  with  the  hearing  ele¬ 
ments  otherwise  required  by  the  Adminis¬ 
trative  Procedure  Act.  The  Deregulation 
Act  deliberately  abandons  these  elements 
and,  instead,  charges  the  Board  with  the  re¬ 
sponsibility  for  developing  new  procedures 
which  are  both  fair  and  efficient;  use  of  the 
“substantial  issue  of  material  fact"  language 
would  simply  reintroduce  a  concept  explicit¬ 
ly  eliminated  by  the  Congress.  We  prefer 
not  to  tie  ourselves  to  an  old— though  vener¬ 
able-standard  applicable  to  all  administra¬ 
tive  and  judicial  proceedings  governed  by 
different  statutory  standards.  We  believe 
the  new  Congressional  mandate  is  met 
where  we  limit  the  use  of  oral  procedures  to 
those  cases  in  which  material  issues  of  deci¬ 
sional  fact  cannot  be  adequately  resolved 
without  oral  hearing  procedures.  These 
matters  are  more  fully  developed  in  our 
draft  notice. 

February  7, 1979. 

Gary  J.  Edles, 
Attachments 
COORDINATION: 

Donald  A.  Farmer,  Jr., 

Director.  Bureau  of 
International  Aviation. 

Michael  E.  Levine, 

Director,  Bureau  of 
Pricing  and  Domestic  Aviation. 

see  note 

Chief  Administrative 
Law  Judge. 

Appendix  A  to  Memorandum  7884A 

DUE  PROCESS  REQUIREMENTS  FOR  LICENSING 
CASES  AT  THE  CIVIL  AERONAUTICS  BOARD 

Introduction 

Due  process  requires  fundamental  fairness 
from  government.  The  position  of  the  Su¬ 
preme  Court  may  be  indicated  as  follows: 
“one  may  not  have  a  constitutional  right  to 
go  to  Baghdad,  but  the  government  cannot 
prohibit  one  from  going  there  except  by 
means  consonant  with  the  due  process  of 
law."  '  A  rulemaking  which  Is  adopted  in  the 
interest  of  the  community  and  is  reasonable 
not  only  does  not  offend  due  process  but  is 
due  process.*  The  requirements  of  fairness 
applicable  to  an  agency  change  with  chang¬ 
ing  circumstances.*  Due  process  changes  to 
accommodate  these  different  circumstances. 
P^mdamental  fairness  “inescapably  imposes 
(on  the  court)  an  exercise  of  Judgment  upon 
the  whole  course  of  the  proceedings  in  order 
to  ascertain  whether  they  offend  those 
canons  of  decency  and  fairness  which  ex¬ 
press  the  notions  of  Justice  of  English 
speaking  peoples  •  •  * 


'Cafeteria  Workers  v.  McElroy,  367  U.S. 
886  at  894  (1961). 

*Rasvlis  V.  Weinberger,  502  F.2d  1006  (7th 
dr.  1974)  and  cases  cited  therein.  Oooding 
V.  State  of  Oklahoma  ex.  ret.  Oklahoma  Re¬ 
habilitation  Services,  436  F.  Supp.  583  (W. 
D.  Okla.  1977);  West  Coast  Hotel  Co.  v.  Par¬ 
rish,  300  U.S.  379(1937). 

*Amette  v.  Kennedy,  416  U.S.  134  (1975); 
Hannah  v.  Larche,  363  U.S.  420,  reh’g 
denied  364  U.S.  855  (1960). 

*U.S.  ex  rel  Parson  v.  Anderson,  354  P. 
Supp.  1060  (D.  Del.  1972),  aff’d  481  F.2d  94 


Requirement  of  An  Oral  Hearing 

Due  process  requires  fairness  rather  than 
any  particular  form  of  procedure.*  It  is  well 
established,  in  this  connection,  that  the  var¬ 
ious  procedures  expressly  required  by  sec¬ 
tions  554,  556,  and  557  of  the  Administrative 
Procedure  Act  where  a  statutory  hearing  is 
mandated— e.p..  the  maintenance  of  a  sepa¬ 
ration  of  functions,  the  limitation  on  who 
may  preside,  the  need  for  an  initial  deci¬ 
sion-are  not  necessarily  required  by  due 
process  considerations.*  Agency  action  is  in¬ 
stead  analyzed  to  determine  what  specific 
procedural  protections  are  required  in  light 
of  the  issues  to  be  resolved.  The  factors  to 
be  considered  in  this  determination  are  (i) 
the  nature  of  the  interest  to  be  protected, 
(ii)  the  probability  of  an  erroneous  result, 
and  the  value  of  additional  procedural  safe¬ 
guards,  and  (iii)  the  difficulties  imposed 
upon  the  government  by  additional  proce¬ 
dural  safeguards.* 

CAB  licensing  cases  are  not  within  the 
category  of  proceedings  which  ordinarily 
give  rise  to  a  constitutional— le.,  non-statu- 
torily  conferred— oral  hearing  right.  In  the 
first  place,  the  interest  to  be  protected  in 
most  cases  is  an  incumbent’s  right  to  retain 
its  monopoly  or  preferred  status.  The  Act  is 
clear  that  grant  of  a  certificate  confers  no 
proprietary  interest  *  and  the  courts  have 
held  that  freedom  from  competition  is  not 
an  “entitlement"  protectable  by  a  hearing 
requirement.*  Congress  has  determined,  in 
the  Deregulation  Act,  that  the  notice  and 
hearing  requirement  of  most  of  sections  401 
and  402  should  be  eliminated;  such  a  public 
interest  determination  is  entitled  to  weight. 
Second,  the  Board  concluded  in  its  earlier 
notice  of  rulemaking  that  the  risk  of  an  er¬ 
roneous  decision  due  to  the  lack  of  a  trial- 
type  hearing  and  a  Judge’s  decision  was  or¬ 
dinarily  quite  small,  and  several  Board  cases 
lend  support  to  that  conclusion.'*  Finally, 


(3d  Cir.),  ceH  denied,  414  U.S.  1072  (1973), 
quoting  from  Malinski  v.  New  York,  324  U.S. 
401,416(1945). 

*Dohany  v.  Rogers,  281  U.S.  362  (1930);  Ar- 
nette  v.  Kennedy.  416  U.S.  134  (1974). 

•See  generally  Marathon  Oil  Co.  v.  EPA, 
564  F.2d  1263  (9th  Cir.  1977),  note  25  and 
Lincoln  Transit  Co.  v.  United  States,  256  F. 
Supp.  990  (S.D.N.Y.  1966). 

’’The  leading  case  on  the  subject  is  Math¬ 
ews  V.  Eldridge,  424  U.S.  319  (1976),  involv¬ 
ing  pre-hearing  termination  of  disability 
benefits. 

•See  Section  401(i)  of  the  Act. 

*  Eastern  Air  Lines  v.  CAB,  185  F.2d  426 
(D.C.  Cir.  1950).  We  need  not  here  resolve 
the  issue  of  whether  a  carrier’s  license  may 
be  revoked  or  amended  against  its  will,  with¬ 
out  trial-type  procedures.  Congress  has  spe¬ 
cifically  authorized  involuntary  amend¬ 
ments  of  certificates  under  section  401(g)  by 
expedited,  simplified  procedures.  But  the 
courts  have  held  that  continued  possession 
of  licenses— once  issued— may  be  of  suffi¬ 
cient  value  as  to  require  a  hearing,  at  least 
where  possession  of  the  license  is  essential 
to  the  pursuit  of  a  livelihood.  Bell  v.  Burson, 
402  U.S.  535  (1971)  (suspension  of  drivers  li¬ 
cense)  and  Alaska  Airlines  v.  CAB,  178  U.S. 
App.  DC  116,  545  F.2d  194  (1976)  (revocation 
of  exemption  originally  conferred  without 
hearing).  The  proposed  rules,  in  any  event, 
do  not  cover  involuntary  amendments  under 
section  401(g). 

'•In  two  cases— the  Service  to  Saipan  Case 
and  Philadelphia-Bermuda  Nonstop  Pro¬ 
ceeding— the  Board’s  decisions,  issued  fol- 


there  are  clearly  administrative  advantages 
to  having  the  agency  proceed  without  full 
hearings  or  a  Judge’s  decision  in  at  least 
some  cases;  apart  from  the  time  that  can  be 
saved  in  individual  cases,  the  Board’s  licens¬ 
ing  workload  can  be  distributed  between  its 
staff  lawyers  and  its  administrative  law 
Judges. 

Necessary  Elements  of  Fair  Procedures 

Due  process  nonetheless  requires  some 
form  of  fair  procedure  in  licensing  cases. 
The  issue  is  what  procedural  elements  are 
necessary.  In  Mullane  v.  Central  Hanover 
Trust  Co.,  339  U.S.  306  (1950),  a  case  often 
invoked  in  later  opinions,  the  Supreme 
Court  articulated  the  basic  concept  that 
“•  •  •  at  a  minimum  [the  words  of  the  due 
process  clause]  require  that  deprivation  of 
life,  liberty  or  property  by  adjudication  be 
preceded  by  notice  and  opportunity  for 
hearing  appropriate  to  the  nature  of  the 
case."  Id.  at  313  (emphasis  added)  Summed 
up  more  recently  by  Professor  Davis: 

"•  •  •  [Elach  agency  for  each  function  must 
work  out  procedures  that  will  be  both  effi¬ 
cient  and  fair— procedures  that  may  include 
some  of  the  elements  of  a  trial  and  not 
others  •  •  •’’  Davis,  Administative  Law  of 
the  Seventies,  Cumulative  Supplement 
issued  July,  1977,  pp.  88-90. 

In  the  landmark  case  of  Mathews  v.  El¬ 
dridge,  424  U.S.  319  (1976),  the  Court,  citing 
Goldberg  v.  KeUy,  397  U.S.  254  (1970),  point¬ 
ed  to  six  basic  procedural  elements— some  or 
all  of  which,  depending  on  the’  circum¬ 
stances,  may  be  necessary  to  satisfy  due 
process  requirements.  They  are: 

1.  Timely  and  adequate  notice  of  agency 
action; 

2.  Effective  opportunity  to  defend  by  con¬ 
fronting  adverse  witnesses  and  presenting 
argument  and  evidence  orally; 

3.  Right  to  counsel; 

4.  Impartial  decision-maker. 

5.  Decision  based  on  legal  rules  and  evi¬ 
dence  of  record;  and 

6.  Statement  of  the  reasons  for  the  deci¬ 
sion  and  the  evidence  relied  on. 

Items  1.  3,  5  and  6  pose  no  problem  in 
cases  processed  under  expedited  simplified 
procedures  since  they  will  be  accorded  to 
the  same  degree  as  if  a  full  trial-type  hear¬ 
ing  were  held  and  a  Judge’s  decision  pre¬ 
pared.  The  only  elements  arguably  altered 
from  what  would  be  available  under  tradi¬ 
tional  Board  hearing  procedures  are  the  op- 

lowing  non-trial  procedures  and  without  a 
Judge’s  initial  or  recommended  decision, 
were  sufficient  to  command  Presidential  ap¬ 
proval.  A  third  case  went  to  court  when 
Eastern  challenged  the  Board’s  grant,  on  re¬ 
consideration,  of  an  award  to  Allegheny  in 
the  Richmond-New  York  market.  Service  to 
Richmond  Case.  'The  Board  had  originally 
denied  all  awards,  following  a  hearing,  but 
the  elapsed  time  between  the  original  deci¬ 
sion  and  reconsideration  rendered  the  earli¬ 
er  record  obsolete.  The  Board  did  not 
remand  for  further  hearings:  rather,  it  au¬ 
thorized  the  filing  of  new  direct  and  rebut¬ 
tal  exhibits  but  decided  the  case  without 
further  cross-examination  or  a  supplemen¬ 
tal  initial  decision.  Eastern  challenged  the 
Board’s  reversal  of  its  original  decision,  and 
the  decision  on  reconsideration  was  suffi¬ 
cient  at  least  to  pass  muster  under  a  request 
for  Judicial  stay  and  summary  reversal 
(Eastern  dropped  the  Judicial  review  pro¬ 
ceeding  following  the  court’s  denial  of  the 
stay  and  summary  reversal  request). 
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portunity  to  present  one's  case  effectively 
and  the  requirement  of  an  impartial  deci¬ 
sion-maker.  We  believe  that  these  two  ele¬ 
ments  are  sufficiently  satisfied. 

Presentation  of  the  Case 

An  affected  party  ordinarily  has  a  consitu- 
tional  right  to  present  its  case  before  the 
government  takes  action."  The  ability  of  a 
party  to  effectively  present  its  case  does  not 
demand  a  full  trial-type  hearing  in  all  cir¬ 
cumstances,  however.  Cross-examination  is 
not  necessary  simply  to  resolve  peripheral 
matters  not  material  to  decision,  '*  to  resolve 
issues  of  law.  policy  or  discretion,”  to  re¬ 
solve  so-called  “legislative”  fact  issues,"  or 
to  draw  inferences  from  established  facts.” 
Due  process  does  not  require  an  oral  hear¬ 
ing  where  factual  disputes  are  as  well  suited 
to  resolution  by  documentary  proofs  and 
WTitten  submissions  as  by  oral  hearings.” 
One  court,  for  example,  has  concluded  that 
rulemaking  procedures  (which  excluded  an 
adversarial  trial  and  oral  cross-examination) 
satisfied  constitutional  requirements  in  a 
rates  case  even  though  the  agency  was  re¬ 
quired  to  resolve  many  disputed  issues  of 
what  the  court  described  as  ‘“pure  fact,’ 
assign  values  to  rate  components  based  on  a 
combination  of  fact  and  policy  decisions  re¬ 
garding  which  components  to  include, 
where  to  include  them,  and  how  they 
should  be  included.”  "  Another  court  con¬ 
cluded  that  oral  hearings  were  not  required 
where  the  opportunity  to  present  or^  evi¬ 
dence  is  not  particularly  valuable  where 
technical  financial  data  is  at  issue.  ” 

The  Board  must  nonetheless  be  sensitive 
to  examine  each  proceeding  to  insure  that 
fact  questions  that  need  examination  by 
trial  are  not  cast  aside.  A  line  of  cases  has 
concluded  that  parties  are  entitled  to  a 
trial-type  hearing  on  issues  of  “adjudica¬ 
tive”  as  opposed  to  “legislative”  facts.  ”  As  a 
general  matter,  adjudicative  facts  are  those 
about  parties  and  their  activities,  businesses 
and  properties:  such  facts  usually  answer 
the  questions  of  who  did  what,  where,  when, 
how,  why,  and  W'ith  what  motive  or  intent. 
Legislative  facts,  on  the  other  hand,  are 
general  facts  which  help  a  tribunal  decide 
questions  of  law.  policy  or  discretion.” 


"  In  emergencies,  of  (K>urse.  administrative 
action  may  be  taken  without  according  a 
party  any  opportunity  to  challenge  the 
action.  Se«.  for  example,  Fahey  v.  Mallonee, 
332  U.S.  245  (1947). 

Citizens  for  Allegan  County  v.  FPC,  414 
P.  2d  1125  (D.C.  Cir.  1969). 

"Storer  Broadcasting  v.  United  States, 
351  U.S.  192  (1956). 

'*  American  Airlines  v.  CAB,  359  F.  2d  264 
(D.C.  CTir.),  cert  denied,  385  U.S.  843  (1966). 

"B'not  B’rilh  v.  FCC,  403  F.  2d  169  (D.C. 
Cir.  1968),  cerL  denied,  394  UJS.  930  (1969). 

'^Mattem  v.  Weinberger,  519  P.  2d  150  (3d 
Cir.  1975),  vacated  and  remanded  for  fur¬ 
ther  consideration,  425  U.S.  987  (1976): 
Allied  Van  Lines  Co.  v.  United  States,  303 
Fed.  Supp.  742  (C.D.  CaL  1969)  (3  judge 
court). 

"SheU  Oa  Co.  v.  FPC.  520  P.  2d  1061  (5th 
Cir.  1975). 

‘’Burr  v.  JVew  Rochelle  Municipal  Hous¬ 
ing  Authority,  479  F.  2d  1165  (2d  Cir.  1973). 

"See,  for  example,  Patagonia  Corp.  v. 
Federal  Reserve  System,  517  F.  2d  803  (9th 
Cir.  1975)  and  Coral  Gables  Convalescent 
Home  V.  Richardson,. F.  Supp.  646  (SJ3. 
Fla.  1972). 

” Davis.  Administrative  Law  Text,  160 
(1972. 


Where  to  draw  the  line  between  adjudica¬ 
tive  and  legislative  facts  is  difficult.  Some 
(X)urts  appear  to  fir^  decide  whether  the 
overall  proceeding  could  be  classed  as  adju¬ 
dication:  if  it  is,  they  require  a  trial  on  all 
fact  issues:  if  it  is  not,  they  allow  notice  and 
comment,  even  to  resolve  fact  issues. 

The  difficulty  in  distinguishing  between 
adjudicative  and  legislative  facts,  and  the 
respective  procedural  requirements,  is 
shown  in  cases  raising  the  question  of 
whether  tenants  in  Federal  Housing  Admin¬ 
istration-regulated  housing  projects  have  a 
right  to  be  heard  prior  to  PHA  approval  of 
rent  increases.  In  Hahn  v.  Gottlieb,  430  P. 
2d  1243  (1st  Cir.  1970),  the  First  Circuit  con¬ 
cluded  that  the  type  of  material  tenants 
seek  to  put  forward  was  “legislative”  since  a 
general  rent  increase  proceeding  was  rate 
making,  and  not  adjudication.  Judge  Friend¬ 
ly,  WTiting  for  the  Second  Circuit  in  Lange- 
vin  V.  Chenango  Court,  Inc.,  447  P.  2d  gOO 
(2d  Cir.  1971),  concluded,  on  the  contrary, 
that  “the  material  the  tenants  sought  to  de¬ 
velop  before  the  FHA  constituted  what  Pro¬ 
fessor  Davis  terras  ‘adjudicative  facts,’  that 
is  ‘facts  about  the  parties  and  their  activi¬ 
ties,  businesses,  and  properties,’  as  distin¬ 
guished  from  ‘general  facts  which  help  the 
tribunal  decide  questions  of  law  and  policy 
and  discretion  *  •  Id.  at  300.  He  found, 
nonetheless,  that  the  Government’s  interest 
in  the  proceeding  was  limited  since  the  Gov¬ 
ernment  did  not.  itself,  increase  the  rents 
but  only  allowed  the  landlord  to  do  so.  In 
such  circumstances.  Congress  (x>uld  decide, 
without  running  afoul  of  the  due  process 
clause,  that  some  procedure  less  than  a  trial 
was  satisfactory  even  as  to  adjudicative 
facts.  Judge  Leventhal,  writing  for  a  panel 
of  the  D.C.  Circuit,  agreed  both  that  the 
tenants  had  a  right  to  be  heard  and  that  the 
facts  to  be  decided  were  “adjudicative”  but 
found  that,  given  the  administrative  bur¬ 
dens  of  providing  for  oral  hearings  for  a 
large  class  of  tenants,  the  hearing  right 
would  be*  satisfied  by  permitting  the  filing 
of  comments  along  the  lines  provided  for  in 
APA  rulemaking  proceedings.  Thompson  v. 
Washington,  497  P.  2d  626,  639  (D.C.  Cir, 
1973).  Both  the  Second  Circuit’s  and  the 
D.C.  Circuit’s  opinions  are,  in  our  view,  ex¬ 
amples  of  the  flexibility  in  due  process 
which  avoids  artificial  semantic  distinction's 
but  nonetheless  requires  agencies  to  work 
out  procedures  that  are  both  fair  and  effi¬ 
cient-procedures  that  need  not  include  all 
of  the  elements  of  the  trial  even  as  to  adju¬ 
dicative  facts. 

Courts  have  nevertheless  required  an  oral 
evidentiary  hearing  in  certain  circumstances 
even  when  no  hearing  was  required  by  stat¬ 
ute.  An  oral  hearing  was  required,  for  exam¬ 
ple,  where  the  antitrust  issues  presented 
were  unusually  complex,  requiring  painstak¬ 
ing  assessment  of  many  relevant  consider¬ 
ations.  and  thus  particularly  well  suited  to 
resolution  by  evidentiary  hearing.”  Similar¬ 
ly,  courts  will  monitor  the  proper  use  of 
non-hearing  procedures.  One  court  refused 
to  allow  a  state  to  deny  applicants  govern¬ 
mental  benefits  without  an  opportunity  for 
an  oral  hearing  even  where  no  facts  were  in 
issue  and  the  case  turned  on  policy  consider¬ 
ations  where  it  appeared  that  the  potential 
for  an  erroneous  determination  wa$  sub¬ 
stantial  and  the  state  agency  was  using  the 


’^United  States  v,  CAB,  511  P.  2d  1315 
(D.C.  Cir.  1975). 


“fact/policy”  distinction  to  avoid  hearings 
in  cases  which  genuinely  required  them.” 

The  expedited  simplified  procedures  pro¬ 
vide  for  the  submission  of  evidence  and  ar¬ 
gument  in  written  form  and  accord  parties  a 
right  to  request  additional  procedures. 
Absent  a  showing  that  there  is  a  high  risk 
of  erroneous  decision-making  because  the 
Board  is  unable  to  resolve  genuine  issues  of 
fact,  or  that  the  Board  is  using  the  simpli¬ 
fied  procedures  to  avoid  necessary  hearings, 
the  procedures  satisfy  constitutional  re¬ 
quirements  in  the  ordinary  licensing  case. 

Impartial  Decision-Maker 

The  Board  will  be  the  decision-maker  in 
cases  processed  under  expedited  simplified 
procedures  and  no  one  can  seriously  suggest 
that  the  parties  will  be  deprived  of  an  im¬ 
partial  ultimate  decision-maker.  Further¬ 
more,  even  assuming  there  were  a  hearing 
requirement,  there  is  no  separation  of  func¬ 
tions  violation  since  no  staif  component  or 
member  will  participate  as  an  active  on-the- 
record  litigant  and  advisor  in  the  same  case. 
The  more  serious  claims  are  that  the  mix¬ 
ture  of  advocacy  responsibility  and  advisory 
responsibility  by  the  same  bmeau  in  the 
same  class  of  cases  violates  basic  concepts  of 
fairness,  and  that  the  elimination  of  the  in¬ 
termediate  decision  compromises  the  qual¬ 
ity  of  the  Board’s  decision-making. 

The  bureaus  will  participate  at  two 
stages— first,  when  the  threshold  decision  is 
made  as  to  which  procedures  (simplified  or 
hearing)  should  be  used  and,  second,  in  ad¬ 
vising  the  Board  on  the  merits  of  the  case. 
Under  long-standing  Board  practice,  the 
action  bureaus  have  participated  at  the  in¬ 
stituting  stage  (including,  the  drafting  of  in¬ 
stituting  orders)  in  cases  in  which  the 
bureau  will  later  become  a  formal  on-the- 
record  party.  This  practice  was  expressly 
recognized  in  Chicago  Midway  Low-Fare 
proceeding.  Order  76-12-149,  December  28, 
1976,  note  4.  Professor  Davis  sees  nothing 
improper  in  such  a  procedure.  Davis,  Ad¬ 
ministrative  Law  Treatise,  §  13.10,  vol.  2,  pp. 
237-240,  and  the  Supreme  Court  has  recent¬ 
ly  cited  with  approval  his  comment  that 
even  the  APA  does  not>— and  probably 
should  noWforbid  the  combination  of  judg¬ 
ing  with  instituting  cases.  See  Withow  v. 
Larkin,  421  U.S.  35,  note  24  and  accompany¬ 
ing  text  (1975). 

At  the  decnsional  phase,  constitutional 
considerations  do  not  disqualify  a  bureau 
from  advising  the  Board  simply  because  it  is 
advocating  or  expressing  opinions  in  other 
proceedings.  The  courts  have  held,’  for  ex¬ 
ample.  that  “no  basis  for  disqualification 
arises  from  the  fact  or  assumption  that  a 
member  of  an  administratve  agency  enters  a 
proceeding  with  advance  view's  on  important 
economic  matters  in  issue.”  ”  Nor  is  dis¬ 
qualification  required  simply  because  an  un¬ 
derlying  philosophy  or  strong  convictions 
on  questions  of  law  or  policy  are  expressed 
in  advance  of  a  particular  case.”  The  test 
for  disqualification  is  whether  a  disinterest¬ 
ed  observer  could  conclude  that  a  decision- 


’’Yee-Lit  v.  Richardson,  353  F.  Supp.  996 
(N.D.  Cal.),  afPd  without  opinion  412  U.S. 
924(1973). 

’’Skelly  oa  Co.  v.  FPC,  375  F.2d  6.,  13 
(lOthiCir.  1967).  modified  on  other  grounds 
sub  nom.  Permian  Basin  Area  Rate  Cases, 
390  U.S.  747  (1968). 

“FTC  V.  Cement  Industries,.  333  U.S.  683 
(1948). 
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maker  had  adjudged  the  facts  of  a  particu¬ 
lar  case  in  advance  of  hearing  it.** 

The  case  law  is  clear  that  the  combination 
of  Judging  even  with  prosecuting  or  investi¬ 
gating  (let  alone  simply  advocating)  is  not  a 
deniai  of  due  process,  although  a  few  excep¬ 
tions  can  be  found.  See  Davis,  Administra¬ 
tive  Law  Text,  $13.02  (1972).  The  leading 
case  is  Marcello  v.  Bonds,  349  U.S.  302 
(1955),  holding  that  due  process  is  not  vio¬ 
lated  in  a  deportation  case  by  combining  in 
a  single  unit  adjudicating  and  investigatory 
and  prosecutory  functions.  The  APA  had 
been  interpreted  in  Wong  Yang  Sun  v. 
McOrath,  339  U.S.  33  (1950),  so  as  to  bring 
deportation  proceedings  within  the  class  of 
cases  “required  by  statute  to  be  decided  on 
the  record  after  an  opportunity  for  agency 
hearing.”  Thus,  the  separation  of  functions 
requirement  of  the  APA  attached  to  depor¬ 
tation  hearings.  In  subsequent  legislation. 
Congress  expressely  exempted  such  cases 
from  the  notice  and  hearing  requirement 
and  the  Supreme  Court,  in  Marcello  v. 
Bonds,  declined  to  set  aside  that  Congres¬ 
sional  Judgment  on  constitutional  grounds.** 
Indeed,  such  Congressional  determination  is 
entitled  to  weight.  As  the  Court  of  Appeals 
for  the  D.C.  Circuit  recently  explained 
when  discussing  the  regulations  of  toxic 
substances  through  EPA  rulemaking  proce¬ 
dures,  the  failure  of  Congress  to  make  the 
separation  of  fimctions  provisions  of  the 
APA  applicable  to  rulemaking  proceedings 
was  deliberate,  and  represents.  Congress’ 
view  that  “the  need  for  flexibility  in  rule- 
making  outweighed  the  advantages  of  rigid 
staff  divisions.”  Environmental  Defense 
Fund  V.  EPA,  No.  77-1091  et  seq.  (D.C.  Cir., 
November  3,  1978),  12  ERC  1353,  1363.  The 
same  can  now  be  said  for  Congress’  decision 
in  the  Deregulation  Act  to  expressly  remove 
CAB  licensing  cases  from  the  notice  and 
hearing  procedures  of  the  APA.*’ 

It  is  also  clear  that  the  elimination  of  an 
initial  or  recommended  decision  by  the  pre¬ 
siding  officer  does  not  ordinarily  compro¬ 
mise  the  effectiveness  of  the  decisionmak¬ 
ing  process  so  as  to  rise  to  constitutional 
levels.  Morgan  v.  United  States,  298  U.S.  468 
(1936).  If  it  did,  the  APA  itself  could  never 
provide  for  certification  of  the  record  direct¬ 
ly  to  the  agency  without  an  initial  or  recom¬ 
mended  decision.  There  may  nonetheless  be 
cases  where  a  decision  by  the  presiding  offi¬ 
cer  is  required.  In  Canadian  Pacific  Rail¬ 
way  Co.  V.  United  States,  158  F.  Supp.  248 
(D.  Minn.  1958)  (3  Judge  court),  the  court 
stated: 

“In  controversies  which  present  doubtful 
fact  issues,  the  determination  of  which  must 


**  Cinderella  Career  &  Finishing  Schools  v. 
FTC.  425  P.2d  583  (D.C.  Cir.  1970). 

**Even  in  the  Wong  Yang  Sun  case,  it 
should  be  noted,  no  one  questioned  the  con¬ 
stitutionality  of  the  hearing  actually  pro¬ 
vided.  See  Justice  Reed’s  dissenting  stat- 
ment,  399  U.S.  at  53. 

*’Such  a  determination  is  broadly  consist¬ 
ent  with  the  general  exception  to  the  sepa¬ 
ration  of  functions  prohibition  contained  in 
section  554(d)  of  th  APA  for  cases  involving 
applications  for  initial  licenses.  Such  cases, 
which  include  requests  for  certificates  of 
public  convenience  and  necessity  and  per¬ 
mits,  and  amendments  to  those  certificates 
or  permits  sought  by  applicant  (as  opposed 
to  those  imposed  by  the  agency),  often  in¬ 
volve  policy  making  considerations  where 
the  views  of  the  agency’s  staff  were  deemed 
important.  See  Attorney  General’s  Manual 
on  the  Administrative  Procedure  Act  (1947), 
pp.  50-53. 


turn  on  credibility  of  witnesses  and  the 
weight  of  evidence,  we  have  no  doubt  that 
the  parties  are  entitled  to  an  examiner’s 
report;  but  in  cases  where  the  basic  facts  are 
definitely  established  *  *  *,  and  where  the 
parties  have  been  afforded  fuU  opportunity 
to  present  their  evidence  and  their  argu¬ 
ments,  and  where  the  only  questions  for  de¬ 
cision  are  what  inferences  and  conclusions 
shall  be  drawn  from  the  facts  by  the  agency 
which  under  the  law  is  required  to  make  the 
decision,  we  think  the  failure  to  have  the 
hearing  examiner  make  a  report  is  not  error 
requiring  a  reversal  or  vacation  of  the  agen¬ 
cy’s  order,”  Id.  at  257. 

Most  Board  licensing  cases  will  not  turn 
on  the  credibility  of  witnesses.  (Those  that 
do  should  be  the  subject  of  a  trial  and  a 
Judge’s  decision.)  Rather,  they  will  tiun  on 
policy  Judgments,  inferences,  and  economic 
theory.  Intermediate  decisions  are  not  re¬ 
quired  in  such  circumstances.  As  the  court 
in  Canadian  Pacific  indicated,  citing,  with 
approval  Colorado  Interstate  Gas  Co.  v. 
FPC,  209  F.2d  717  (10th  Cir.  1954),  reversed 
on  other  grounds,  348  U.S.  492  (1955): 

“•  *  •  The  difference  between  the  parties 
involved  differences  of  opinion  and  the  in¬ 
ferences  and  deductions  to  be  drawn  from 
established  basic  facts.  These  issues  arose  in 
specialized  fields  calling  for  the  opinion  of 
experts.  It  was  not  a  question  of  the  credi¬ 
bility  of  the  expert  witness  but  rather  a 
question  of  the  weight  to  be  accorded  to 
their  opinions.  ’The  Commission  was  as  com¬ 
petent  to  pass  on  these  questions  without 
the  examiner’s  intermediate  report  as  with 
it  because  these  questions  were  plainly 
within  the  Commission’s  expert  competen¬ 
cy.  Id.  at  257. 

Appendix  B 

Summary  of  Comments' 

EXECUTIVE  OEa*ARTMENTS 

The  Departments  of  State,  Justice  and 
Transportation  support  the  proposed  proce¬ 
dures.  The  Department  of  State  asserts  that 
the  Board’s  ability  to  act  quickly  on  certifi¬ 
cate  and  permit  applications  enhances  the 
competitive  environment  by  assuring  that 
rights  negotiated  for  UB.  carriers  are  used 
without  delay  and  permitting  to  United 
States,  as  part  of  its  inter-govemmental  ne¬ 
gotiation,  to  assure  foreign  governments  of 
prompt  action  for  their  carriers.  The  De¬ 
partment  assumes  that  the  Board  will  con¬ 
tinue  to  use  the  highly  expedited  Show 
Cause  procedures  even  after  enactment  of 
the  new  simplified  procedures. 

The  Departments  of  Justice  and  Transpor¬ 
tation  emphasize  that  many  issues  now  pre¬ 
sented  to  the  Board  in  licensing  cases  do  not 
require  full  oral  adjudicatory  procedures  for 
proper  resolution.  Both  departments  stress 
that  even  certain  factual  issues— such  as 
traffic  forecasts  or  projected  costs— are 
based  on  historic  data  and  concern  the  in¬ 
ferences  to  be  drawn  from,  or  economics  in¬ 
tuition  to  be  applied  to,  known  facts.  Both 
Departments  argue  that  the  Board’s  limited 
hearing  resources  should  be  reserved  for 
cases  that  genuinely  require  their  use.  DOT 
suggests  that  this  involves  only  two  possible 
factual  settings— te.,  where  resolution  of  a 
dispute  turns  on  witness  credibility  or  where 


'  Summary  does  not  include  arguments  di¬ 
rected  to  the  legality  of  the  proposed  proce¬ 
dures  under  the  requirements  of  sections 
554,  556  and  557  of  the  Administrative  Pro¬ 
cedure  Act. 


antitrust  considerations  are  raised;  even  in 
such  cases,  trial  procedures  could  be  limited 
to  those  issues. 

DOJ  claims  that  reliance  on  full  hearing 
procedures  stifles  competition  because  ap¬ 
plicants  must  reveal  their  marketing  plans 
in  minute  detail,  thus  alerting  potential 
competitors  to  what  to  expect;  lengthy 
hearing  procedures  also  discourage  new 
entry  by  increasing  the  risk  that  economic 
conditions  favorable  to  entry  will  change  by 
the  time  an  application  is  finally  considered. 

DOJ  argues  that  the  APA’s  separation  of 
functions  rule  is  no  bar  to  use  of  the  new 
procedures.  ’The  operating  bureaus’  initial 
screening  and  scoping  functions  are  not  in¬ 
vestigative  or  prosecutorial  functions  and  do 
not  bar  having  that  bureau  recommend  a 
final  Board  decision. 

DOT  urges  the  Board  to  modify  the  pro¬ 
posal  to  allow  answers  to  petitions  for  expe¬ 
dited  processing  to  contain  requests  for  oral 
presentation  and/or  initial  or  recommended 
decision,  and  provide  for  convening  a  discre¬ 
tionary  informal  conference  prior  to  deter¬ 
mining  whether  to  use  expedited  proce¬ 
dures.  The  conference  would  determine 
whether  there  are  likely  to  be  genuine  dis¬ 
putes  over  factual  issues  which  can  only  be 
resolved  by  cross-examination.  A  Board 
member  or  a  staff  member  would  preside, 
determine  the  precise  boimdaries  of  any 
controversy  as  to  material  fact,  and  submit 
a  recommendation  to  the  Board.  This  would 
insure  against  a  misapplication  of  expedited 
procedures  to  situations  genuinely  requiring 
trial-type  procedures. 

MEMBERS  or  CONGRESS 

Senators  Bartlett,  Bellmon,  Cannon,  Ken¬ 
nedy,  Pearson,  Percy,  and  Ribicoff,  and  Rep¬ 
resentatives  English  and  Moss,  suport  the 
proposal.  Senators  Percy  and  Ribicoff  take 
no  position  on  the  details  of  the  proposal 
but  stress  that  the  proposal  is  fully  consist¬ 
ent  with  the  important  goal  of  reducing  reg¬ 
ulatory  delay;  the  Board  should  insure  that 
the  procedures  actually  reduce  delay  while 
protecting  the  rights  of  all  parties  to  an  im¬ 
partial  and  objective  decision.  Senators 
Cannon,  Kennedy  and  Pearson  argue  that 
the  proedural  reforms  are  necessary  to  alle¬ 
viate  what  they  describe  as  chronic  adminis¬ 
trative  delay.  By  shortening  the  time  to 
process  applications,  carriers  can  also  be 
more  responsive  to  changes  in  public 
demand,  more  applications  can  be  heard, 
and  a  greater  threat  of  entry  assured  to 
spur  performance  by  incumbents.  They  em¬ 
phasize  that  most  Board  hearings  involve 
predictions  from  historic  data  which  are  not 
materially  assisted  by  cross-examination  or 
decisions  by  administrative  law  Judges;  it  is 
likely,  in  addition,  that  the  record  would  be 
substantially  shortened  if  no  trials  were 
held.  Senators  Bartlett  and  Bellmon,  and 
Representative  English,  view  the  proposal  as 
a  means  of  assisting  communities  in  obtain¬ 
ing  prompt  Board  decisions,  but  urge  the 
Board  to  insure  adequate  protection  against 
deprivation  of  due  process  rights. 

Senators  Kennedy,  Cannon  and  Pearson 
urge  two  modifications.  First,  the  Board 
should  build  in  time  limitations  on  itself,  in¬ 
cluding  a  firm  deadline  for  final  decision. 
Second,  the  Board  should  combine  use  of 
the  new  procedures  with  the  elimination  of 
the  provision  calling  for  dismissal  of  appli¬ 
cations  after  three  years;  in  short,  all  appli¬ 
cations  should  now  be  heard. 

Congressman  Moss  endorses  the  proposal 
but  suggests  a  variety  of  changes.  Funda- 
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mentally.  Congressman  Moss  indicates  that 
Congress  intended  Federal  agencies  to  use 
expedited-type  procedures  except  where 
cross-examination  is  necessary  for  a  full  and 
fair  disclosure  of  the  facts,  the  interests  of  a 
party  will  be  prejudiced,  applications  are 
mutually  exclusive,  or  a  case  becomes  adver¬ 
sary  in  nature. 

First,  the  new  procedures  should  become 
the  normal  means  of  processing  applica¬ 
tions,  not  the  exception:  such  change  in  em¬ 
phasis  should  reduce  the  number  of  times 
the  Board  will  be  called  upon  to  decide  pro¬ 
cedural  issues  at  the  outset  of  a  case. 
Second,  the  Board  should  not  use  the  term 
“documentary”  to  describe  the  new  proce¬ 
dures;  "documentary  evidence”  is  a  term  of 
art  which  does  not  include  affidavits  and 
written  evidence.  Third,  further  review  is 
needed  concerning  rates  cases.  The  Board 
may  only  change  existing  or  carrier-pro¬ 
posed  passenger  or  property  fares  or  rates 
if.  after  notice  and  hearing,  it  finds  the 
rates  will  be  unlaw-ful.  Since  such  proce¬ 
dures  tend  to  be  accusatory  in  nature,  writ¬ 
ten  evidence  procedures  are  not  appropri¬ 
ate.  Fourth,  the  Board  should  allow  motions 
to  set  for  hearing  to  be  filed  as  well  as  mo¬ 
tions  to  dismiss;  the  Board  could  then  set 
certain  applications,  or  trial,  if  necessary, 
and  avoid  the  necessity  for  refiling.  Finally, 
the  Board  should  assign  applications  to  a 
single  bureau;  this  approach  is  similar  to 
that  employed  by  other  Federal  agencies 
when  the  original  APA  was  adopted  and 
eliminates  the  need  to  duplicate  effort  by 
staff  members  in  the  General  Counsel’s 
office,  and  perhaps  other  bureaus  as  well. 

LAW  SCHOOL  PROFESSOHS 

Professor  Michael  Cox,  University  of  Okla¬ 
homa.  suggests  that  the  public  should 
choose,  in  a  particular  case,  which  proce¬ 
dures  it  wishes.  Documentary  procedures 
should  not  be  employed  where  a  substantial 
number  of  interested  persons  have  request¬ 
ed  oral  hearing  procedures.  Professor  Edwin 
McManus,  Georgetown  University  Law 
Center,  applauds  the  Board’s  attempt  to  ob¬ 
viate  the  need  for  adjudication  in  certain 
cases  but  urges  the  Board  not  to  attempt  to 
legislate  genuinely  adjudicative  situations. 

AMERICAN  AIRLINES 

American  fully  supports  the  Board's  pro¬ 
posal.  With  the  change  in  substantive  stand¬ 
ards.  there  is  no  longer  a  need  for  the  com¬ 
plex  and  dilatory  hearing  procedures  that 
have  characterizt'd  past  Board  route  cases. 
Few  genuine  factual  issues  remain  for  deci¬ 
sion  in  routes  cases.  The  establishment  of  a 
zone  of  reasonableness  for  passenger  fares 
likewise  eliminates  most  factual  issues  in 
fare  or  rates  cases.  If  significant  factual 
issues  nonetheless  remain,  they  can  easily 
be  handled  by  oral,  legislative  hearings 
before  the  Board,  in  the  same  manner  as 
oral  argument. 

FRONTIER  AIRLINES 

Frontier  supports  the  Board's  proposal 
except  insofar  as  it  permits  only  30  days  for 
the  filing  of  responses  to  an  application.  An 
additional  15  days  should  be  added. 

SECTION  OF  ADMINISTRATIVE  LAW.  AMERICAN 

BAR  ASSOCIATION  ‘ 

'The  Section  questions  whether  the 
Board's  hearing  resources  are,  in  fact,  inad- 


*  Views  have  not  been  approved  by  the 
House  of  Eielegates  or  the  Board  of  Gover- 


equate.  challenges  the  notion  that  the  hear¬ 
ing  is  a  major  contributor  to  delay,  but  ob¬ 
serves  that  the  most  disturbing  feature  of 
the  proposed  rule  is  the  substitution  of  the 
internal  Board  staff  for  the  administrative 
law  judge’s  decision.  Without  challenging 
the  idea  that  the  hearing  process  can  be 
streamlined,  the  Section  believes  that  the 
Board  has  overlooked  other  causes  of  delay 
and  has  improperly  focused  solely  on  hear¬ 
ing  procedures.  It  urges  the  Board  to  take  a 
hard  look  at  its  owti  internal  procedures,  as 
the  report  of  the  Advisory  Committee  on 
Procedural  Reform  suggested,  to  determine 
whether  eliminating  the  hearing  and  the 
judge’s  decision  will  really  contribute  to  ex¬ 
pedition. 

The  use  of  vague  criteria  to  eliminate  tlie 
trier  of  fact  and  avoid  intermediate  decision 
creates  serious  due  proc&ss  problems  and  re¬ 
flects  a  serious  misunderstanding  of  the 
contribution  of  the  intermediate  decision  to 
the  quality  of  the  Board’s  ultimate  decision. 
In  hearing  or  non-hearing  cases  the  judge’s 
decision  contributes  to  the  sharpening  of 
the  issues,  instills  public  confidence  in  the 
fairness  of  the  procedures,  and  gives  the 
parties  a  chance  to  address  perceived  errors 
and  the  Board  to  correct  such  errors  before 
a  decision  becomes  final.  Use  of  “anony¬ 
mous”  staff,  rather  than  an  independent 
factr finder  (the  AU)  or  a  political  appoint¬ 
ee  (Board  Members)  dilutes  public  responsi¬ 
bility.  In  a  real  sense,  the  Section  believes, 
the  procedures  w'ould  constitute  an  abdica¬ 
tion  of  decision-making  by  the  Board  to  its 
staff.  The  end  product  of  coordination  be¬ 
tween  the  Bureaus  (BIA  and  BPDA),  OGC, 
and  OEA  will  be  that  no  one  will  be  left 
within  the  Board  to  advise  the  members  re¬ 
garding  the  wisdom  of  the  staff’s  recom¬ 
mendation;  the  process  will  be  devoid  of  in¬ 
ternal  checks  and  balances,  impervious  to 
the  views  of  affected  parties,  and  immune  to 
public  scrutiny. 

The  Board  should  adopt  a  form  of  proce¬ 
dure  similar  to  that  used  by  the  ICC,  assur¬ 
ing  the  parties  access  to  an  independant 
fact-finder,  the  public  issuance  of  an  inter¬ 
mediate  decision,  recourse  to  an  appellate 
panel  composed  of  Board  members  and.  in 
truly  important  cases,  recourse  to  the  entire 
Board.  Since  the  Board  has  no  statutory  au¬ 
thority  to  establish  "employee  Boards,” 
however,  the  preparation  of  the  intermedi¬ 
ate  decision  should  be  the  responsibility  of 
the  judges  or  individual  Board  members. 
Preparation  of  an  intermidiate  decision  by  a 
named  official  is  essential. 

The  criteria  for  use  of  expedited  proce¬ 
dures  are  inadequate.  To  begin  with,  use  of 
alternative  criteria  mean  that  the  Board 
would  be  empowered  to  deny  an  oral  hear¬ 
ing  even  if  a  case  contained  issues  of  materi¬ 
al  fact  that  could  not  be  properly  resolved 
without  cro,ss-examination.  Staffing  and 
workload  considerations  can  never  be  suffi¬ 
cient  justification  for  dispensing  with  a  trial 
where  trial  procedures  are  necessary  for  the 
proper  resolution  of  genuine  fact  issues;  the 
“staffing  and  workload”  criterion  should  be 
eliminated  totally.  Furthermore,  use  of  the 
criterion  “may  be  resolved  by  means  of  writ¬ 
ten  materials”  could  permit  use  of  non-oral 
hearing  procedures  even  where  factual 
issues  cannot  be  reliably  or  accurately  re¬ 
solved.  This  would  be  improper.  Finally, 
cross-examination  is  useful  not  merely 


nors  of  the  American  Bar  Association, 
should  not  be  construed  as  representing  the 
position  of  the  ABA,  but  are  presented  on 
behalf  of  the  Section  of  Administrative  Law. 


where  its  use  if  essential— as  where  ques¬ 
tions  of  demeanor  or  credibility  are  con¬ 
cerned— but  also  where  expert  opinion 
needs  to  be  tested,  and  bias,  illogic,  or  igno¬ 
rance  revealed.  Cross-examination  serves  to 
maintain  public  credibility  in  the  fairness  of 
the  administrative  process  and  disciplines 
witnesses  by  confining  them  to  statements 
and  assumptions  than  can  withstand  cross- 
examination. 

The  Chief  Administrative  Law  Judge  or 
his  designee  should  be  a  formal  part  of  the 
process  of  determining  whether  non-trial 
procedures  should  be  used. 

The  time  limits  imposed  on  objecting  par¬ 
ties  deprive  them  of  an  effective  opportuni¬ 
ty  to  challenge;  employment  of  ^ortened 
time  tables  will  result  in  tying  up  the 
Board’s  route  cases  in  endless  litigation  and 
result  in  judicial  reversal  due  to  insufficient 
records. 

U.S.  CERTIFICATED  CARRIERS’ 

The  carriers  oppose  the  proposed  rules. 
The  carriers’  fundamental  objection  is  the 
substitution  of  an  internal  staff  recommen¬ 
dation  for  a  decision  by  an  administrative 
law  judge.  The  judge’s  decision  insures  that 
when  the  Board  renders  its  decision  it  has 
before  it  a  neutral  summary  and  review  of 
the  evidence,  prepared  by  one  fully  familiar 
with,  the  facts,  and  subjected  to  detailed 
criticism  in  light  of  the  record  by  those 
whose  fundamental  interests  are  at  stake. 
Furthermore,  absent  the  safeguard  of  a  visi¬ 
ble  deciding  officer,  a  clear  record,  and  a 
transcript  of  proceedings,  the  public  cannot 
be  assured  that  the  case  was  decided  on  the 
factual  record  presented  rather  than  on  a 
variety  of  extra-record  “facts.”  beliefs,  or 
opinions,  and  there  is  no  effective  way  for 
the  affected  parties  to  reach  the  decision¬ 
maker. 

It  is  not  clear  that  expedited  procedures 
will  actually  produce  faster  results.  The 
hearing  phase  of  a  case  accomplishes  more 
in  less  time  than  any  other  discrete  phase  of 
the  case  (in  recent  months,  for  example, 
judges  have  held  prehearing  conferences 
and  the  parties  have  submitted  direct  exhib¬ 
its  before  the  Board’s  scoping  order  has 
been  issued)  so  that  non-hearing  procedures 
may  well  slow  down  more  cases  than  it  expe¬ 
dites.  The  Board  can  better  achieve  its  de¬ 
sired  goal  of  expedition  by  narrowing  and 
focusing  the  issues  and  clearly  identifying 
in  advance  the  facts  on  which  it  will  rely  to 
decide  a  ca.se  or  class  of  cases.  Irrelevant 
material  can  then  be  excluded.  Parties 
should  also  be  permitted  to  seek  summary 
determination  of  issues  or  cases  where  no 
genuine  dispute  exists  over  material  facts. 
The  responsibility  for  summary  judgment 
should  rest  with  an  administrative  law 
judge  who  is  a  neutral  official.  The  Board 
should  also  consider  permitting  a  party  to 
move  for  decision  on  the  basis  of  documents 
where  it  can  be  demonstrated  that  an  oral 
hearing  would  serve  no  purpose.  Finally,  the 
Board  should  encourage  the  parties  and  the 
judges  to  use  innovative  hearing  procedures. 
All  of  these  procedures  could  be  effectuated 
without  compromising  the  basic  rights  of 
parties. 


’Allegheny  Airlines,  Aloha  Airlines.  Bran- 
iff  International,  Delta  Air  Lines,  Eastern 
Air  Lines,  Frontier  Airlines,  Hughes  Air- 
west,  National  Airlines.  Ozark  Air  Lines, 
Pan  American  World  Airways,  Piedmont 
Airlines,  Southern  Airways,  Trans  World 
Airlines.  Western  Air  Lines,  Weln  Air 
Alaska. 
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THE  HOUSTON  PARTIES 

Houston  endorses  the  proposal  but  only  in 
cases  that  do  not  involve  complex  or  disput¬ 
ed  factual  issues.  The  new  procedures 
should  not  be  used  in  multi-carrier,  multi¬ 
market  route  proceedings  but  should,  in 
most  cases,  provide  for  a  judge's  decision. 

Shortening  the  process  of  gathering,  test¬ 
ing,  and  weighing  evidence,  and  shifting  the 
responsibility  for  preparing  a  Board  deci¬ 
sion  to  a  staff  unit  without  intermediate  ad¬ 
versary  input,  increases  the  risk  of  an  erro¬ 
neous  conclusion.  Furthermore,  it  compro¬ 
mises  a  party’s  ability  to  know  what  the 
Government  proposes  to  do  and  be  heard 
before  a  proposal  becomes  a  final  Govern¬ 
ment  command,  in  contravention  of  basic 
due  process  rights. 

Houston  urges  the  Board  to  include  at 
least  the  minimum  procedural  protections 
contained  in  the  ICC’s  modified  procedures, 

(i)  a  two-stage  decisional  process  allowing 
for  narrowly-focused  adversarial  argument 
following  issuance  of  the  preliminary  deci¬ 
sion,  and  (ii)  a  separation  of  functions. 

HUGHES  AIRWEST 

Airwest  supports  in  principle  the  adoption 
of  procedural  rules  that  will  eliminate  delay 
but  opposes  the  Board’s  proposal  because  it 
will  seriously  dilute  important  due  process 
rights  and  substitute  Inferior  procedures. 
The  proposal,  if  permissible,  would  be  avail¬ 
able  only  where  no  material  facts  are  in 
issue. 

The  proposal,  to  begin  with,  would  not 
insure  expeditious  decision  by  the  Board. 
An  oral  hearing  constitutes  but  a  minor  part 
of  the  total  decisional  time  while  most  of 
the  historic  delay  has  occurred  (i)  waiting 
for  an  application  to  be  set  for  hearing  and 

(ii)  waiting  for  final  Board  decision  follow¬ 
ing  issuance  of  a  judge’s  decision.  The  shift 
of  additional  responsibilities  to  the  BPDA 
and  BIA  staffs  would  slow  the  process  fur¬ 
ther. 

The  proposal  would  also  institutionalize 
decision-making  so  much  that  it  would 
create  the  appearance  of  unfairness.  The 
Bureau’s  staff  would  totally  control  the 
case,  isolated  from  public  scrutiny.  The  oral 
hearing  and  the  judge’s  decision  are  the 
only  Independent  check  on  policy  positions 
advocated  by  the  Board’s  staff.  Parties  criti¬ 
cal  of  these  policies  are  entitled  to  have 
them  subjected  to  rigorous  examination  in 
an  adversary  hearing.  The  Board  should  re¬ 
serve  non-hearing  procedures  and  elimina¬ 
tion  of  a  judge’s  decision  for  cases  not  in¬ 
volving  disputed  issues  of  material  fact. 

More  reasonable  alternatives  are  available 
to  the  Board.  Cases  with  no  genuine  factual 
issues  can  be  dealt  with  by  Show  Cause  or 
other  summary  procedures.  Expedition  of 
more  complicated  cases  can  be  achieved 
through  an  expansion  of  existing  Subpart 
M  or  N  procedures.  The  Board  should  also 
fix  a  specific  deadline  for  its  own  decision. 

UNITED  AIR  LINES 

United  believes  that  the  Board’s  specific 
proposal  is  not  good  and  offers  an  alterna¬ 
tive.  Administrative  law’  judges  do  not 
impede  the  processing  of  cases;  rather,  they 
improve  the  quality  of  decision-making. 
Without  tl)e  threat  of  cross-examination, 
the  quality  of  proceedings  may  deteriorate. 

United  proposes  that  all  matters  to  be 
considered  at  a  hearing  be  assigned  to  the 
judge.  Parties  should  be  required  to  submit 
their  questions  in  the  form  of  wrritten  inter- 
ogatories  during  the  exchange  of  exhibits 


and.  at  the  end  of  this  process,  parties  can 
file  a  motion  that  the  written  record  be  stip¬ 
ulated.  The  judge  would  decide  whether  the 
record  was  complete  or  whether  cross-exam¬ 
ination  were  necessary.  Such  procedure  will 
meet  all  statutory  requirements  and  im¬ 
prove  the  handling  of  cases. 

The  most  fruitful  source  of  expedition  is 
the  Board’s  emerging  policies.  To  the  extent 
that  changing  policies  remove  carrier  selec¬ 
tion  from  route  cases,  the  hearing  process 
will  be  streamlined.  A  reduction  in  the  nec¬ 
essary  evidence  will  also  result  as  the  Board 
articulates  specific  standards  concerning  the 
public  convenience  and  necessity.  Articula¬ 
tion  of  new  policies  and  the  promulgation  of 
policy  statements  concerning  substantive 
issues  will  bring  about  much  more  expedi¬ 
tion  than  changes  in  procedures. 

BALJ  NOTE 

The  BALJ  views  the  OGC  memorandum 
and  proposed  rule  as  premised  upon  the  as¬ 
sumption  that  the  statute  and  existing  case 
law  on  the  constitutional  and  APA  require¬ 
ments  permit  use  of  expedited  procedures 
where  material  facts  are  at  issue.'  This  is 
simply  not  true;  the  BALJ  knows  of  no  case 
where  a  court  has  held  that  a  necessary  fact 
to  the  decision  could  be  arbitrarily  resolved 
and  the  decision  itself  found  to  be  sound. 
Nor  has  any  case  been  found  where  a  con¬ 
tested  material  issue  between  parties,  par¬ 
ticularly  where  turning  on  credibility,  has 
been  found  resolvable  on  paper  submissions. 
Be  that  as  it  may,  even  if  the  courts  could 
be  convinced  to  affirm  such  arbitrary  deci¬ 
sion  making  by  rejecting  the  “material  fact 
.at  issue"  the  Board  is  being  asked  to  weaken 
the  existing  legal  requirement  for  no  appar¬ 
ent  legal  or  practical  gain  (see  the  prior 
memorandum  of  BALJ  published  as  a  part 
of  the  Board’s  proposed  rulemaking  last 
Spring  (43  C.F.R.  16511,  April  19.  1978)).  As 
set  out  below,  the  BALJ  does  not  believe 
that  there  is  any  practical  reason  to  do  so. 
even  assuming  that  the  Board  legally  could 
so  proceed,  to  change  the  key  standard  for 
determining  when  a  party  should  receive  an 
oral  hearing. 

The  standard  “material  facts  at  issue”  has 
been  used  by  both  the  courts  and  adminis¬ 
trative  agencies  as  the  appropriate  standard 
for  determining  when  an  oral  hearing  is  re¬ 
quired.  This  has  not  been  done  in  order  to 
slow  up  or  to  expedite  proceedings.  Rather, 
it  has  been  recognized  that  if  the  facts  are 
“material”,  i.e.,  important  to  the  decision, 
and  “at  issue”,  i.e.,  contested  or  disputed,  a 
resolution  other  than  by  an  oral  hearing  is 
not  acceptable.  Nor  is  there  any  reason  to 
suggest  a  new  standard  since  the  existing 
standard  has  worked  quite  well.  Roughly  85 
percent  of  ICC  motor  carrier  cases  were  tra¬ 
ditionally  handled  as  non-oral  hearing  cases 
under  this  standard,  and  the  recent  change 
in  the  ICC  views  as  to  what  is  the  applicable 
standard  of  proof  for  entry  has  resulted  in 
95  percent  of  those  cases  being  handled  by 
non-oral  hearing  cases. 

1.  Material  Facts  at  Issue 

Turning  from  the  general  considerations 
to  a  critique  of  the  specific  documents  at 
hand,  the  BALJ  does  not  agree  that  the 


'The  legal  memorandum  (appendix  A)  is 
basically  an  argument,  e.g.,  the  assumption 
throughout  is  that  “economics  theory”  is 
not  subject  to  enlightenment  through  the 
questioning  of  the  theorist  (p.  13)  or  the  re¬ 
liance  on  the  cases  cited  in  the  footnote  on 
page  3A. 


standard' proposed  by  OGC  for  determining 
when  oral  evidentiary  hearing  procedures 
will  be  used  “arrives  at  the  same  place”  as 
the  standard  we  propose. 

The  standard  we  propose  would  require 
that  an  oral  evidentiary  hearing  be  held 
whenever  there  are  “substantial  issues  of 
material  fact.”  Substantial  means  genuine, 
non-frivolous  issues.  Insubstantial  issues 
may  be  dismissed  or  rejected  because  they 
pose  no  real  question  that  deserves  consider¬ 
ation.  Issues— real  issues— denote  a  contro¬ 
versy  raised  by  the  pleadings.  Material  facts 
are  facts  that  matter— facts  that  are  not 
only  relevant,  but  have  decisional  weight. 
Facts  are  the  actual  conditions,  actions,  or 
events  or  explanations  of  theories  that  are 
in  dispute,  as  opposed  to  matters  of  law. 
policy  or  philosophy. 

In  our  view,  “substantial  issues  of  material 
fact”  cannot  be  resolved  without  an  oral  evi¬ 
dentiary  hearing,  because  there  is  a  genuine 
controversy  about  facts  necessary  to  a  deci¬ 
sion,  and  without  the  confrontation  of 
cross-examination  there  is  no  way  to  ex¬ 
plore  the  minds  of  the  witnesses  for  the  par¬ 
ties  to  the  dispute  to  determine  (1)  whether 
they  believe  their  allegations  to  be  true  or 
(2)  the  underlying  bases  for  their  beliefs. 
Thorough,  probing,  oral  cross-examination 
can  reveal  that  the  witness  is  biased  or 
lying;  that  his  premises  are  mistaken,  un¬ 
sound,  or  insufficient;  that  his  methodology 
is  faulty,  or  that  his  analysis  is  deficient. 
Generally,  with  sophisticated  witnesses, 
only  immediate  follow-up  questions  can  lay 
bare  discrepancies  or  deficiencies  in  the  tes¬ 
timony. 

The  foregoing  exposition  demonstrates 
why,  when  there  are  substantial  issues  of 
material  fact,  non-oral  “hearings”  based 
upon  the  submissions  of  papers  are  just  not 
an  adequate  basis  for  the  factual  record 
upon  which  the  Board  is  to  determine  con¬ 
troversies.  It  is  not  merely  a  notion,  as  OGC 
would  have  it,  that  where  sharply  contro¬ 
verted  issues  of  fact  are  involved  to  get  at 
the  truth  of  a  matter  reliable,  probative  and 
substantial  evidence  is  needed;  that  facts 
and  witne.sses  are  elusive;  and  that  non-oral 
hearings  are  not  an  adequate  substitution 
for  direct  confrontation.  This  is  a  far  differ¬ 
ent  standard  than  the  OGC  formulation, 
which  would  use  oral  evidentiary  hearings 
when  “material  issues  of  decisional  fact 
cannot  adequately  be  resolved”  on  a  paper 
record.  Sad  to  say.  in  this  context  “ade¬ 
quately”  is  a  weasel  word  apparently  mean¬ 
ing  that  the  presence  of  substantial  issues 
of  material  fact  may  be  a  ground  for  an  oral 
evidentiary  hearing  if  a  tripartite  committee 
fails  to  conclude  that  a  paper  record  will  be 
so  likely  to  be  unreliable  that  inaccurate  re¬ 
sults  would  follow  and  that  non-oral  “hear¬ 
ings”  are  not  more  suitable. 

It  is  far  from  clear  how  the  determination 
can  be  made  that  a  paper  record  will  do. 
when  the  conflicting  written  statements  are 
the  only  source  for  assessing  the  material 
issue  of  fact.  Under  the  draft  rule,  the 
burden  would  be  on  those  parties  attempt¬ 
ing  to  respond  to  allegations  they  believe  to 
be  imtrue  or  unsound,  and  the  presence  of  a 
dispute  over  substantial  issues  of  material 
fact  would  be  but  one  factor  to  be  weighed 
against  administrative  burdens  and  time 
constraints.  How  are  these  factors  to  be 
weighed?  Would  it  be  perceived  that  the 
policy  predilections  of  members  of  the 
troika,  including  the  possible  lack  of  belief 
by  some  of  the  members  in  the  efficacy  of 
the  process  of  fact  determinations,  influ- 
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enced  the  determination?  Given  a  genuine 
dispute  over  a  fact  necessary  to  a  decision 
on  the  merits,  what  confidence  can  be 
placed  in  that  decision  when  a  party’s  re¬ 
quest  for  a  rigorous  examination  of  an  ad¬ 
verse  witness  is  denied?  The  BAU  cannot 
believe  that  the  Congress  has  consciously 
decided  that  any  crucial  factual  controver¬ 
sies  arising  in  licensing  cases  that  must  be 
decided  by  the  Board  after  public  hearings 
during  the  period  of  transition  to  a  free 
market  can  be  resolved  on  the  basis  of  docu¬ 
ments  over  the  objections  of  a  party  that  re¬ 
quests  the  right  to  confront  the  adverse  wit¬ 
ness.  Nor  did  Congress  change  the  needs  in 
the  international  area,  particularly  where 
carrier  selection  is  still  mandated.  It  is  rec¬ 
ognized  that  there  are  time  constraints 
making  the  Board’s  task  more  difficult  and 
that  affording  due  process  and  APA  rights 
may  be  both  time-consuming  and  adminis¬ 
tratively  burdensome  is  conceded,  but  the 
BALJ  believes  that  these  are  prices  which 
must  be  paid  to  assure  a  fair  hearing.  Proce¬ 
dural  determinations  based  on  standards 
which  contemplate  any  less  will  be  invalid, 
will  be  so  found  by  the  courts,  and  will  in 
the  end  cost  more  time  and  prove  more  bur¬ 
densome  for  the  Board. 

2.  Fitness  Discussion. 

We  agree  that  the  Board  has  a  public  in¬ 
terest  responsibility  to  insure  that  all  appli¬ 
cants  are  fit,  willing  and  able.  We  do  not 
agree  that  where  genuine  questions  of  fit¬ 
ness  are  raised,  the  Board  “may  well  wish’’ 
(and  decide)  not  to  explore  those  questions 
at  a  formal  hearing.  We  raise  that  matter 
now  because  of  the  language  change  from 
an  earlier  draft,  which  in  place  of  the 
quoted  phrase  stated  that  opponents  raising 
fitness  issues  ought  ordinarily  to  have  the 
opportunity  to  present  their  case  in  the 
branch  of  their  choosing.  Here,  surely,  if 
material  issues  of  fact  are  raised,  the  public 
interest  requires  that  an  oral  evidentiary 
hearing  be  the  forum  for  their  resolution. 
Fitness  “arguments’’,  standing  alone,  may 
not  necessitate  a  hearing  on  a  record;  fit¬ 
ness  facts  do,  for  there  is  no  congressional 
mandate  for  easy  entry  by  unfit  carriers. 

3.  Interplay  Between  Show  Cause  Proce¬ 
dures. 

A  most  curious  aspect  of  the  memoranda 
is  the  suggestion  at  page  24(a)  alluding  to 
the  various  Bureaus’  activities  in  individual¬ 
ly  determining  when  “show  cause”  proce¬ 
dures  should  be  used.  The  truth  of  the 
matter  is  that  the  current  Board  practice  of 
using  show  cause  orders  is,  in  fact,  an  ersatz 
non-oral  hearing  procedure  and  that  any 
process  which  has  the  instituting  Bureaus 
make  a  first  determination  as  to  whether  a 
party  had  made  a  case  warranting  a  hear¬ 
ing,  oral  or  otherwise,  is  a  total  denigration 
of  the  system.  The  BAU  is  unable  to  deter¬ 
mine  why  the  troika  should  not  be  function¬ 
ing  on  all  applications  at  the  time  the  par¬ 
ties  make  their  presentation  as  to  their  need 
for  full  process.  Any  system  which  has  an 
initial  determination  made  by  what  the  late 
Senator  Dirksen  referred  to  as  the  “little 
green  men  on  the  other  side  of  the  moon” 
as  a  part  of  the  system,  creates  a  prescrip¬ 
tion  for  abuse  and  a  statement  of  built-in 
opportunity  for  bias.  All  proceedings  should 
be  given  the  same  degree  of  procedural  fair¬ 
ness,  not  merely  those  determined  by  the 
Bureaus  to  be  worthy  of  it. 

Nahum  Litt, 

Chief  Administrative  Law  Judge. 
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Proposed  Role 

Atxjordlngly,  the  Civil  Aeronauti(ss 
Board  proposes  the  following  amend¬ 
ments  of  Title  14,  Code  of  Federal 
Regulations: 

PART  302— RULES  OF  PRACTICE  IN  ECONOMIC 
PROCEEDINGS 

A.  Amendments  to  Part  302. 

It  is  proposed  to  add  a  new  Subpart 
Q  to  Part  302,  Rules  of  Practice  in 
Economic  Proceedings,  as  follows: 

1.  The  table  of  contents  of  Part  302 
would  be  amended  by  adding  a  new 
Subpart  Q,  to  read: 

Subpart  Q — Expoditod  Precadurot  for  Procatting 
Licanting  Ca»M 


Sec. 

302.1701  Applicability. 

302.1702  Subpart  A  (Governs. 

302.1703  Filing  of  Applications. 

302.1704  Contents  of  Applications. 

302.1705  Service  of  Documents. 

302.1706  Computation  of  ’Time. 

302.1707  Verification. 

302.1708  Joint  Pleadings. 

302.1709  Definition  of  Parties. 

302.1710  Economic  Data  and  Other  Facts. 

302.1711  Continuances  and  Extensions  of 
Time. 

302.1712  Oral  Presentation  and/or  Initial 
or  Recommended  Decision. 

302.1713  Preliminary  Procedures  for  Rejec¬ 
tion  of  Nonconforming  Applications. 

302.1720  Procedures  in  Certificate  Cases. 

302.1730  Procedures  in  Restriction  Remov¬ 
al  Cases. 

302.1740  Procedures  in  Foreign  Air  Carrier 
Permit  Cases. 

302.1750  Disposition  of  Applications— 
Orders  Establishing  Further  Proce¬ 
dures. 

302.1751  Oral  Evidentiary  Hearing. 

302.1752  Briefs  to  the  Administrative  Law 
Judge. 

302.1753  Administrative  Law  Judge’s  Ini¬ 
tial  or  Recommended  Decision. 

302.1754  Exceptions  to  Administrative  Law 
Judge’s  Initial  or  Recommended  Deci¬ 
sion. 

302.1755  Briefs  Before  the  Board. 

302.1756  Oral  Argument  Before  the  Board. 

302.1757  Final  Decision  of  the  Board. 

302.1758  Petitions  for  Reconsideration. 

302.1760  Internal  Procedures. 

302.1770  Criteria  for  Use  of  Oral  Eviden¬ 
tiary  Hearing  Procedures  and/or  Assign¬ 
ment  of  a  Case  to  an  Administrative  Law 
Judge. 

302.1780  Standards  for  Deciding  Cases  in 
which  Expedited,  Simplified  Procedures 
are  Employed. 

Authority:  Sec.  204,  401,  402,  1001,  Feder¬ 
al  Aviation  Act  of  1958,  as  amended  by  Pub. 

L.  95-504,  as  amended,  72  Stat.  743,  754,  757, 

788,  92  Stat.  1723,  (49  U.S.C.  1324,  1371, 

1481),  Administrative  Procedure  Act  (5 

U.S.C.  551  et  seq.) 

2.  Amend  Part  302  by  adding  a  new 
Subpart  Q  which  reads: 


Subpart  Q — Expoditod  Procaduras  for 
Procauing  Licanting  Ca«M 

§  302.1701  Applicability. 

’This  subpart  sets  forth  the  rules  ap¬ 
plicable  to  proceedings  on  (a)  applica¬ 
tions  for  certificates  of  public  conven¬ 
ience  and  necessity  and  renewals, 
amendments,  modifications,  suspen¬ 
sions  and  transfers  of  certificates 
under  sections  401(d)(1),  401(d)(2), 
401(d)(3),  401(g),  and  401(h)  of  the 
Act;  (b)  applications  under  section 
401(e)(7)(B)  of  the  Act  for  the  removal 
or  modification  of  a  term,  condition, 
or  limitation  attached  to  a  certificate; 
and  (c)  applications  for  foreign  air  car¬ 
rier  permits,  and  renewals,  alterations, 
amendments,  modifications,  suspen¬ 
sions,  and  transfers  of  such  permits 
under  sections  402(c)  and  402(f)  of  the 
Act. 

§  302.1702  Subpart  A  governs. 

Except  as  modified  by  this  subpart, 
the  provisions  of  Subpart  A  of  this 
part  continue  to  apply. 

§  302.1703  Filing  of  applications. 

Any  person  may  file  an  application 
of  the  type  described  in  §  302.1701.  Ap¬ 
plications  for  foreign  air  carrier  per¬ 
mits  shall  be  filed  as  specified  in 
§  211.2  of  this  chapter.  The  Board  will 
publish  in  the  Federal  Register  a 
weekly  list  of  applications  filed  under 
this  subpart. 

§  302.1704  Contents  of  applications. 

(a)  Applications  under  this  subpart 
(including  applications  filed  under 
§  302.1720(c)  or  conforming  applica¬ 
tions  filed  under  §  302.1730(d))  shall 
indicate  how  the  applicant  proposes 
that  its  application  be  processed  (See 
§  302.1750).  Certificate  applications 
shall  contain  the  information  required 
by  Part  201  of  this  chapter  and  for¬ 
eign  air  carrier  permit  applications 
shall  contain  the  information  required 
by  Part  211  of  this  chapter.  Applica¬ 
tions  shall  include; 

(1)  Statement  of  economic  data  and 
other  matters  which  the  applicant  de¬ 
sires  the  Board  to  notice  officially; 

(2)  Written  evidence  establishing  the 
facts  that  the  applicant  relies  on  to  es¬ 
tablish  its  fitness  and  to  show  that  the 
grant  of  the  relief  requested  is  consist¬ 
ent  with  or  required  by  the  public  con¬ 
venience  and  necessity,  or  is  in  the 
public  interest,  as  applicable;  and 

(3)  The  applicant’s  opening  argu¬ 
ment,  in  the  form  of  a  trial  brief  or 
otherwise. 

(b)  Each  application  shall  be  accom¬ 
panied  by  an  Environmental  Evalua¬ 
tion  in  conformity  with  Parts  312  and 
313  of  this  chapter  unless  a  waiver  or 
exemption  has  been  granted  under 
§312.6. 

(c)  Later  filed  competing  applica¬ 
tions  shall  conform  to  the  base  and 
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forecast  years  used  by  the  original  ap¬ 
plicant  and  need  not  contain  traffic 
and  financial  data  for  markets  for 
which  data  have  already  been  submit¬ 
ted  by  another  person. 

(d)  Applications  shall  include  a  list 
of  the  names  and  addresses  of  all  per¬ 
sons  that  have  been  served. 

§  302.1705  Service  of  documents. 

(a)  Persons  to  be  served.  (1)  In  certif¬ 
icate  proceedings  involving  applica¬ 
tions  described  in  §  302.1701(a),  all  doc¬ 
uments  filed  before  the  issuance  of 
the  scoping  order  (§  302.1720(f))  shall 
be  served  on  the  persons  listed  in  para¬ 
graph  (b)  of  this  section,  and  on  any 
other  person  who  has  filed  a  pleading 
in  the  docket.  After  the  scoping  order 
has  been  issued,  documents  need  only 
be  served  on  the  persons  listed  in  the 
service  list  accompanying  the  scoping 
order. 

(2)  In  certificate  proceedings  involv¬ 
ing  applications  described  in 
§  302.1701(b),  all  documents  shall  be 
served  on  the  persons  listed  in  para¬ 
graph  (b)  of  this  section  and  on  any 
other  person  who  has  filed  a  pleading 
in  the  docket. 

(3)  In  foreign  air  carrier  permit  pro¬ 
ceedings  described  in  §  302.1701(c)  ap¬ 
plicants  shall  serve  on  the  persons 
listed  in  §  302.1705(b)  a  notice  that 
such  an  application  has  been  filed  and, 
upon  request,  shall  promptly  provide 
those  persons  with  copies  of  the  actual 
documents.  All  later  documents  shall 
be  served  on  any  person  that  has  filed 
a  pleading  in  the  docket. 

(b)  Documents  shall  be  served,  for 
each  point  applied  for,  on  the  follow¬ 
ing: 

(1)  All  certificated  air  carriers  au¬ 
thorized  to  engage  in  the  type  of  air 
transportation  (scheduled  or  charter) 
at  one  or  more  of  the  points  for  which 
the  applicant  seeks  authority; 

(2)  All  other  carriers  operating  at 
least  five  flights  per  week  to  or  from 
the  point  according  to  the  "Official 
Airline  Guide”  or  “Air  Cargo  Guide”; 

(3)  The  aviation  regulatory  agency 
of  the  State,  territory  or  possession  of 
the  United  States  in  which  the  point  is 
located  or,  if  there  is  no  aviation  regu¬ 
latory  agency,  the  Governor  or  other 
chief  executive  of  the  State,  territory, 
or  possession; 

(4)  The  mayor  or  other  chief  execu¬ 
tive  of  the  point! 

(5)  The  airport  authority  of  each 
airport  that  the  applicant  proposes  to 
serve;  and 

(6)  In  the  case  of  an  application 
sought  to  be  consolidated,  all  persons 
served  by  the  original  applicant. 

(c)  Additional  service.  The  Board 
may,  in  its  discretion,  order  additional 
service  upon  such  persons  as  the  facts 
of  the  situation  warrant.  Where  only 
notices  are  required,  parties  are  en- 
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couraged  to  serve  copies  of  their 
actual  pleadings  where  feasible. 

§  302.1706  Computation  of  time. 

All  time  periods  prescribed  in  this 
subpart  are  stated  in  terms  of  calendar 
days.  Intermediate  Saturdays.  Sun¬ 
days  and  holidays  shall  be  included  in 
the  computation.  If  the  last  day  of  a 
period  is  a  Saturday,  Sunday,  or  legal 
holiday  for  the  Board,  the  period  runs 
until  the  following  day  if  that  is  a 
working  day  for  the  Board.  Otherwise 
the  F)eriod  ends  on  the  preceding 
working  day.  In  all  other  respects, 
§  302.16  applies. 

§  302.1707  Verification. 

The  facts  asserted  in  any  pleading 
filed  under  this  subpart  shall  be  sworn 
to  by  persons  having  knowledge  of 
them  and  this  fact  shall  be  stated  in 
an  affidavit  in  support  of  the  pleading. 
Such  persons  shall  be  those  who  will 
appear  as  witnesses  to  substantiate  the 
facts  asserted  if  an  oral  hearing  be¬ 
comes  necessary.  The  original  of  any 
pleading  filed  imder  the  simplified 
procedures  shall  show  the  signature 
and  capacity  of  the  person  administer¬ 
ing  the  oath  and  the  date  adminis¬ 
tered. 

§  302.1708  Joint  pleadings. 

Parties  having  common  interests 
shall,,  to  the  extent  practicable,  ar¬ 
range  for  the  joint  preparation  of 
pleadings. 

§  302.1709  Definition  of  parties. 

Notwithstanding  the  provisions  of 
§§302.14  and  302.15,  any  person  may 
participate  in  proceedings  under  this 
Subpart.  Petitions  for  leave  to  inter¬ 
vene  are  not  required.  Any  person  may 
become  a  party  by  filing  a  pleading  in 
the  docket  except  that,  in  proceedings 
governed  by  §302.1720,  persons  who 
fail  to  file  a  timely  notice  of  intent  to 
participate  under  §  302.1720(e)  shall 
not  participate  in  any  further  proce¬ 
dures. 

§  302.1710  Economic  data  and  other  facts. 

Whenever  economic  data  and  other 
facts  are  provided,  such  information 
shall  include  enough  detail  so  that 
final  results  can  be  obtained,  without 
further  clarification.  Sources,  bases, 
and  methodology  used  in  constructing 
exhibits,  including  any  estimates  or 
judgments,  shall  be  provided. 

§302.1711  Continuance  and  extensions  of 
time. 

The  procedures  described  in  §  302.17 
will  apply  to  proceedings  under  this 
subpart.  The  filing  deadlines  in  certifi¬ 
cate  proceedings  will  be  strictly  en¬ 
forced  and  extensions  will  be  granted 
only  in  extraordinary  circumstances. 
Extensions  in  foreign  air  carrier 
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permit  cases  will  be  granted  for  good 
cause  shown. 

§  302.1712  Oral  presentation;  initial  or 
recommended  decision. 

(a)  Cases  to  he  decided  on  written 
submissions.  Applications  under  this 
subpart  will  be  decided  on  the  basis  of 
written  submissions  unless  the  Board, 
on  petition  or  on  its  own  initiative,  de¬ 
termines  that  an  oral  presentation  or 
an  administrative  law  judge’s  decision 
is  required  by  the  public  interest. 

(b)  Petitions  for  oral  presentation  or 
judge’s  decision.  Any  party  may  file  a 
petition  for  oral  evidentiary  hearing, 
oral  argument,  an  initial  or  recom¬ 
mended  decision,  or  any  combination 
of  these.  Petitions  shall  demonstrate 
that  one  or  more  of  the  criteria  set 
forth  in  §302.1770  are  applicable  to 
the  issues  for  which  an  oral  presenta¬ 
tion  or  judge’s  decision  is  requested. 
Such  petitions  shall  be  supported  by  a 
detailed  explanation  of  the  following: 

(1)  Why  the  evidence  or  argument  to 
be  presented  cannot  be  submitted  in 
the  form  of  written  evidence  or  briefs, 
including  an  estimate  of  the  time  re¬ 
quired  for  the  oral  presentation  and 
the  number  of  witnesses  whom  the  pe¬ 
titioner  would  present; 

(2)  Which  issues  should  be  examined 
by  an  administrative  law  judge  and 
why  such  issues  should  not  ^  present¬ 
ed  directly  to  the  Board  for  decision; 
and 

(3)  If  cross-examination  of  any  wit¬ 
ness  is  desired,  the  name  of  the  wit¬ 
ness,  the  subject  matter  of  the  desired 
cross-examination,  what  the  petitioner 
expects  to  establish  by  the  cross-exam¬ 
ination,  and  an  estii^te  of  the  time 
needed  for  it. 

(c)  Stipulations.  Where  a  stipulation 
of  disputed  facts  would  elimi^te  the 
need  for  an  oral  presentation  or 
judge’s  decision,  parties  shall  include 
in  their  petitions  an  offer  to  withdraw 
the  request  should  the  stipulation  be 
made. 

§302.1713  Preliminary  procedures  for  re¬ 
jection  of  nonconforming  applications. 

Within  14  days  after  the  filing  of 
any  application  imder  this  subpart  (in¬ 
cluding  an  applicaUon  which  is  sought 
to  be  consolidated  or  a  conforming  ap¬ 
plication),  the  Bureau  of  Pricing  and 
Domestic  Aviation,  or  the  Bureau  of 
International  Aviation,  as  appropriate, 
may.  on  behalf  of  the  Board,  reject 
any  application  that  does  not  comply 
with  this  subpart.  Such  a  rejection 
shall  be  without  prejudice  to  the  refil¬ 
ing  of  the  application  in  another 
docket.  Petitions  for  review  of  the 
staff  action  may  be  filed  in  accordance 
with  Subpart  B  of  Part  386  of  the 
chapter. 
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§  302.1720  Procedures  in  certiflcate  cases. 

(a)  Applicability.  This  section  ap¬ 
plies  to  the  certificate  cases  described 
in  §  302.1701(a). 

(b)  Notice  on  cover  page.  Applica¬ 
tions  to  which  this  section  applies 
shall  include  a  notice  on  the  cover 
page  stating  that  any  person  that 
wishes  to  support  or  oppose  the  appli¬ 
cation  must  file  a  notice  of  intent  to 
participate  under  14  CFR  302.1720(e) 
indicating  briefly  that  person’s  posi¬ 
tion,  and  serve  that  notic.e  on  all  per¬ 
sons  served  with  the  application.  The 
notice  shall  also  state  the  due  date  for 
notices  of  intent  to  participate. 

(c)  Motions  to  modify  scope.  Any 
person  may  file  in  the  same  docket  an 
application  for  the  same  authority  as 
sought  in  an  application  filed  under 
§  302.1701(a).  Requests  to  modify  the 
issues  to  be  decided,  along  with  appli¬ 
cations  filed  in  other  dockets,  shall  be 
filed  as  a  motion.  Motions  and  applica¬ 
tions  under  this  section  shall  include 
economic  data,  other  facts,  and  any  ar¬ 
gument  in  support  of  the  person’s  po¬ 
sition  and  must  be  filed  within  21  days 
after  the  original  application  is  filed. 

(d)  Answers  to  Scoping  Motions.  Any 
person  may  file  an  answer  within  28 
days  after  the  filing  of  the  original  ap¬ 
plication.  Answers  shall  set  forth  the 
basis  for  the  support  of  or  opposition 
to  the  motion,  including  any  economic 
data  or  other  facts  relied  upon.  They 
may  argue  that  an  application  should 
be  dismissed.  They  shall  not,  however, 
propose  the  consideration  of  any  addi¬ 
tional  markets. 

(e)  Notices  of  intent  to  participate. 
Any  person  (including  applicants) 
wishing  to  take  part  in  a  proceeding 
shall  file  a  notice  of  intent  to  partici¬ 
pate  no  later  than  28  days  after  the 
filing  of  the  original  application.  The 
notice  may  be  included  in  an  applica¬ 
tion,  answer,  or  other  document.  The 
notice  shall  include  a  brief  statement 
of  the  person’s  position  on  each  of  the 
applications.  If  the  person  has  no  posi¬ 
tion  on  a  particular  application,  he 
shali  so  state.  The  failure  of  a  person 
to  file  a  timely  and  proper  notice  of 
intent  to  participate  will  be  considered 
as  a  waiver  by  that  person  of  (1)  the 
right  to  participate  further  in  the  pro¬ 
ceeding,  except  that  an  applicant  may 
continue  to  participate  in  support  of 
its  own  application;  and  (2)  all  other 
procedural  steps  short  of  a  final  Board 
decision  on  any  application  that  is  not 
opposed. 

(f )  Scoping  order.  As  soon  as  possible 
after  the  due  date  for  the  filing  of  an¬ 
swers  to  scoping  motions,  the  Board 
will  issue  an  order  establishing  the 
scope  of  the  issues  to  be  considered,  or 
dismissing  all  or  any  part  of  any  of  the 
applications.  Any  dismissal,  including 
a  dismissal  without  prejudice,  will  be  a 
decision  on  the  merits  and,  as  such, 
immediately  appealable  under  section 


1006  of  the  Act.  The  Board  may  estab¬ 
lish  more  than  one  proceeding  to  con¬ 
sider  the  issues  raised  in  the  applica¬ 
tions.  Attached  to  the  scoping  order 
will  be  a  list  of  parties  to  be  served 
with  all  further  documents  filed  in 
each  proceeding.  Petitions  for  recon¬ 
sideration  of  the  scoping  order  will  not 
be  entertained. 

(g)  Amendments  to  applications. 
Within  7  days  after  the  service  date  of 
the  scoping  order,  parties  that  have 
filed  applications  may  amend  them 
consistent  with  the  scope  of  the  pro¬ 
ceeding.  Such  amendments  shall  in¬ 
clude  the  information  prescribed  in 
§  302.1704.  Amended  applications  are 
automatically  consolidated  into  the 
proceeding. 

(h)  Answers  to  applications.  Any 
party  may  file  an  answer  in  support  of 
or  in  opposition  to  any  application. 
Answers  must  be  filed  no  later  than  21 
days  after  the  service  date  of  the  scop¬ 
ing  order  and  shall  include  the  eco¬ 
nomic  data,  other  facts,  and  argument 
upon  which  the  party  relies  to  support 
its  position. 

(i)  Petitions  for  oral  presentation  or 
Judge's  Decision.  Any  party  may  file  a 
Petition  for  Oral  Presentation  or  Peti¬ 
tion  for  Initial  or  Recommended  Deci¬ 
sion  within  21  days  after  the  service 
date  of  the  scoping  order.  The  petition 
shall  conform  to  the  requirements  of 
§302.1712. 

(j)  Replies  to  answers.  Any  party 
may  file  a  reply  to  an  answer  to  an  ap¬ 
plication  within  28  days  after  the  serv¬ 
ice  date  of  the  scoping  order.  The 
reply  shall  set  forth  the  economic 
data,  other  facts,  and  argument  upon 
which  the  party  relies  to  support  its 
position.  No  further  pleading  shall  be 
made  by  any  person  except  by  permis¬ 
sion  of  the  Board. 

(k)  Answers  to  petitions.  Any  party 
may  file  an  answer  to  a  Petition  for 
Oral  Presentation  or  a  Petition  for  an 
Initial  or  Recommended  Decision 
within  28  days  after  the  service  date  of 
the  scoping  order. 

(l)  Order  establishing  further  proce¬ 
dures.  Within  90  days  after  the  filing 
of  the  original  application,  the  Board 
will  issue  an  order  establishing  further 
procedures  for  processing  the  case. 

§  302.1730  Procedures  in  restriction  re¬ 
moval  cases. 

(a)  Applicability.  This  section  ap¬ 
plies  to  the  certificate  cases  described 
in  §  302.1701(b). 

(b)  Applications.  Each  application  to 
which  this  section  applies  shall  be  lim¬ 
ited  to  a  single  city-pair  market  unless 
a  waiver  of  this  requirement  has  first 
been  obtained  under  paragraph  (c)  of 
this  section.  If  the  restriction  in  ques¬ 
tion  does  not  apply  to  city-pair  mar¬ 
kets,  applications  shall  be  limited  to  a 
single  restriction.  All  restriction  re¬ 
moval  applications  (including  con¬ 


forming  applications  under  paragraph 
(d)  of  this  section)  shall  include  a 
notice  on  the  cover  page  that  any 
person  may  support  or  oppose  the  ap¬ 
plication  by  filing  an  answer  and  serv¬ 
ing  a  copy  of  the  answer  on  all  persons 
served  with  the  application.  The 
notice  shall  also  state  the  due  date  for 
answers.  Any  application  that  does  not 
conform  with  this  paragraph  will  be 
rejected  unless  a  waiver  has  been 
granted  before  the  application  is  filed. 

(c)  Waivers.  The  Board  may,  upon 
the  filing  of  a  motion,  grant  such  waiv¬ 
ers  of  the  limitations  contained  in 
paragraph  (b)  of  this  section  as  it  shall 
find  to  be  consistent  with  the  public 
interest  and  the  proper  dispatch  of 
the  Board’s  business. 

(d)  Conforming  applications.  The 
issues  in  any  proceeding  imder  this 
section  will  be  limited  to  those  raised 
in  the  original  application.  Motions  to 
modify  the  scope  of  the  proceeding 
will  not  be  entertained.  Any  person 
may  file  an  application  conforming  to 
the  scope  of  the  proceeding  within  14 
days  after  the  fiiing  of  the  original  ap¬ 
plication.  Conforming  applications  are 
automatically  consolidated.  Noncon¬ 
forming  applications  will  be  rejected 
under  §  302.1713. 

(e)  Answers  to  applications.  Any 
person  may  file  an  answer  in  support 
of  or  in  opposition  to  any  application. 
Answers  shall  be  filed  within  28  days 
after  the  filing  of  the  original  applica¬ 
tion  and  shall  include  any  economic 
data,  other  facts,  and  argument  upon 
which  the  person  relies  to  support  its 
position.  The  failure  of  a  person  to  file 
a  timely  answer  will  be  considered  as  a 
waiver  by  that  person  of  (1)  the  right 
to  participate  further  in  the  proceed¬ 
ing,  except  that  an  applicant  may  con¬ 
tinue  to  participate  in  support  of  its 
own  application;  and  (2)  all  procedural 
steps  short  of  a  final  Board  decision. 

(f )  Petitions  for  oral  presentation  or 
Judge's  Decision.  Any  party  may  file  a 
Petition  for  Oral  Presentation  or  a  Pe¬ 
tition  for  Initial  or  Reconunended  De¬ 
cision  within  28  days  after  the  filing  of 
the  original  application.  The  petition 
shall  conform  to  the  requirements  of 
§302.1712. 

(g)  Replies  to  answers.  Any  person 
may  file  a  reply  to  an  answer  to  an  ap¬ 
plication  within  42  days  after  the 
filing  of  the  original  application.  The 
reply  shall  include  any  economic  data, 
other  facts,  and  argiunent  upon  which 
the  person  relies  to  support  its  posi¬ 
tion.  No  further  pleadings  shall  be 
made  by  any  person  except  with  per¬ 
mission  of  the  Board. 

(h)  Answers  to  petitions.  Any  party 
may  file  an  answer  to  a  Petition  for 
Oral  Presentation  or  a  Petition  for  Ini¬ 
tial  or  Recommended  Decision  within 
42  days  after  the  filing  of  the  original 
application. 
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(i)  Order  establishing  further  proce¬ 
dures.  Within  60  days  after  the  filing 
of  the  original  application,  the  Board 
will  issue  an  order  establishing  further 
procedures  for  processing  the  case. 

§302.1740  Procedures  in  foreign  air  carri¬ 
er  permit  cases. 

(a)  Applicability.  This  section  ap¬ 
plies  to  the  foreign  air  carrier  permit 
cases  described  in  §  302.1701(c). 

(b)  Notice  on  cover  page.  Applica¬ 
tions  to  which  this  section  applies 
shall  include  a  notice  on  the  cover 
page  stating  that  any  person  may  sup¬ 
port  or  oppose  the  application  by 
filing  an  answer  and  serving  a  copy  of 
the  answer  on  all  persons  served  with 
the  application.  The  notice  shall  also 
state  the  due  date  for  answers:  time 
limits  shall  be  calculated  from  the 
date  of  filing  with  the  Board’s  docket 
section.  Amendments  to  applications 
shall  be  deemed  new  applications  for 
the  purpose  of  calculating  the  time 
limitations  of  this  subsection. 

(c)  Answers  to  applications.  Any 
person  may  file  an  answer  in  support 
of  or  in  opposition  to  any  application. 
Answers  shall  be  filed  within  14  days 
after  the  filing  of  the  application  and 
shall  include  any  economic  data,  other 
facts,  and  argument  upon  which  the 
person  relies  to  support  its  position. 
Unless  good  cause  is  shown,  the  failure 
of  a  person  to  file  a  timely  answ'er  will 
be  considered  as  a  waiver  by  that 
person  of  all  procedural  steps  short  of 
a  final  Board  decision. 

(d)  Replies  to  answers.  Any  person 
may  file  a  reply  to  an  answer  to  an  ap¬ 
plication  within  14  days  after  the  due 
date  for  answers.  The  reply  shall  in¬ 
clude  any  economic  data,  other  facts, 
and  argument  upon  which  the  person 
relies  to  support  its  position.  No  fur¬ 
ther  pleadings  shall  be  made  by  any 
person  except  with  permission  of  the 
Board. 

(e)  Executive  departments.  The 
views  of  the  Department  of  State  and 
the  Federal  Aviation  Administration’s 
evaluation  of  the  applicant’s  oper¬ 
ational  fitness  shall  be  filed  within  14 
days  after  the  due  date  for  Answers. 
Any  other  governmental  entity  shall 
comply  with  the  procedural  deadlines 
applicable  to  other  persons. 

(f)  Petitions  for  oral  presentation  or 
Judge’s  decision.  Any  party  may  file  a 
Petition  for  Oral  Presentation  or  a  Pe¬ 
tition  for  Recommended  Decision 
within  14  days  after  the  filing  of  the 
application.  The  petition  shall  con¬ 
form  to  the  requirements  of  §  302.1712. 

(g)  Answers  to  petitions.  Any  party 
may  file  an  answer  to  a  Petition  for 
Oral  Presentation  or  a  Petition  for 
Recommended  Decision  within  14  days 
after  the  due  date  for  Petitions. 

(h)  Order  establishing  further  proce¬ 
dures.  Within  30  days  after  the  date 
that  Replies  are  due,  the  Board  will 


issue  an  order  establishing  further 
procedures  for  processing  the  case. 

§  302.1750  Disposition  of  applications — 
orders  establishing  further  procedures. 

Within  the  time  limits  established  in 
§§302.1720(1),  1730(i),  or  1740(h).  as 
applicable,  the  Board  will  issue  an 
order  establishing  further  procedures 
in  each  case.  With  respect  to  each  ap¬ 
plication,  the  Board  will  announce 
that  it  has  decided  to  take  one  of  the 
following  actions; 

(a)  Set  the  application  for  oral  evi¬ 
dentiary  hearing.  In  this  event,  all  of 
the  procedures  set  forth  in  §302.1751 
through  §302.1758  will  apply.  The 
Board  may  limit  the  scope  of  the 
issues  to  be  decided  in  an  oral  eviden¬ 
tiary  hearing.  In  that  event,  the  proce¬ 
dures  set  forth  in  Rules  1751  through 
1758  will  apply  to  the  oral  evidentiary 
hearing  phase  of  the  case,  and  the 
Board  will  indicate  what  procedures 
will  be  employed  in  deciding  the  other 
issues  in  the  case. 

(b)  Dismiss  the  application  on  the 
merits.  This  action  constitutes  a  final 
Board  order  subject  to  judicial  review. 
Petitions  for  reconsideration  of  such 
an  order  will  .  be  entertained.  This 
option  will  not  be  used  in  restriction 
removal  cases  under  §  302.1730. 

(c)  Announce  that  the  Board  has 
begun  to  make  a  detennination  with 
respect  to  the  application  under  sim¬ 
plified  procedures  without  oral  eviden¬ 
tiary  hearing.  In  this  event,  the  Board 
will  indicate  which  of  the  procedural 
steps  set  forth  in  §§  302.1752  through 
302.1758  will  be  employed.  The  Board 
may  also  indicate  that  other  non-oral 
evidentiary  hearing  procedures  will  be 
employed.  For  example,  the  Board 
may  decide  to  issue  a  tentative  deci¬ 
sion  under  the  procedures  established 
in  §§  302.29  and  302.30  or  call  for  the 
filing  of  additional  evidence  before  the 
issuance  of  a  final  decision. 

§  302.1731  Oral  evidentiary  hearing. 

If  the  Board  determines,  under  Rule 
1750(a),  that  an  oral  evidentiary  hear¬ 
ing  should  be  held,  the  application  or 
applications  will  be  set  promptly  for 
oral  hearing  before  an  administrative 
law  judge  of  the  Board.  No  prehearing 
conference  will  be  held.  The  issues  will 
be  those  set  forth  in  the  order  estab¬ 
lishing  further  procedures.  Unless  the 
administrative  law  judge  finds  that  ad¬ 
ditional  evidence  is  necessary  to  assure 
a  party  a  fair  hearing,  the  hearing 
shall  be  limited  to 

(a)  Introduction  into  evidence  of  the 
applications,  answers,  replies,  and  (in 
the  case  of  a  foreign  air  carrier  permit 
application)  the  documents  filed  by 
the  Department  of  State  and  Federal 
Aviation  Administration  under 
§  302.1740(e);  and 

(b)  Oral  testimony  on  cross-examina¬ 
tion  of  any  witness  sponsoring  evi¬ 


dence  described  in  paragraph  (2)  of 
this  section. 

§  302.1752  Briefs  to  the  administrative  law 
Judge. 

Briefs  to  the  administrative  law 
judge  shp.ll  be  filed  within: 

(a)  14  days  after  the  close  of  the  oral 
evidentiary  hearing  established  under 
§  302.1750(a),  unless  the  administrative 
law  Judge  determines  that,  under  the 
circumstances  of  the  case,  briefs  are 
not  necessary  or  that  the  parties  will 
require  more  time  to  prepare  briefs:  or 

(b)  14  days  after  the  issuance  of  the 
order  establishing  further  procedures 
if  no  oral  evidentiary  hearing  is  called 
for.  unless  the  Board  determines  that 
some  other  period  should  be  allowed. 

§  302.1753  Administrative  law  judge’s  ini¬ 
tial  or  recommended  decision. 

(a)  In  a  case  that  has  been  set  for 
oral  evidentiary  hearing  under 
§  302.1750(a).  the  administrative  law 
Judge  shall  issue  an  initial  or  recom¬ 
mended  decision  within  150  days  after 
the  issuance  of  the  order  establishing 
further  procedures  unless 

(1)  The  Board,  having  found  ex¬ 
traordinary  circumstances,  has  by 
order  delayed  the  initial  or  recom¬ 
mended  decision  by  a  period  of  not 
more  than  30  days:  or 

(2)  An  applicant  has  failed  to  meet 
the  procedural  schedule  adopted  by 
the  Board  in  the  order  establishing 
further  procedures.  In  this  case  the 
administrative  law  Judge  may,  by 
notice,  extend  the  due  date  for  the  is¬ 
suance  of  an  initial  or  recommended 
decision  for  a  period  not  to  exceed  the 
period  of  delay  caused  by  the  appli¬ 
cant. 

(b)  In  a  case  in  which  some  of  the 
issues  have  not  been  set  for  oral  hear¬ 
ing  under  §  302.1750(a),  the  adminis¬ 
trative  law  judge  shall  issue  an  initial 
or  recommended  decision  within  the 
time  established  by  the  Board  in  the 
order  establishing  further  procedures, 
except  that  that  due  date  may  be  ex¬ 
tended  in  accordance  with  paragraph 
(a)(2)  of  this  section. 

(c)  Unless  exceptions  are  filed  under 
§  302.1754  or  the  Board  issues  an  order 
to  review  on  its  own  initiative,  an  ini¬ 
tial  decision  shall  become  effective  as 
the  final  order  of  the  Board  14  days 
after  it  is  served.  Where  exceptions 
are  timely  filed  or  the  Board  takes 
action  to  review  on  its  own  initiative, 
the  effectiveness  of  the  initial  decision 
is  stayed  until  further  order  of  the 
Board. 

(d)  In  all  other  respects,  the  provi¬ 
sions  of  §  302.27  shall  be  applicable. 

§  302.1754  Exceptions  to  administrative 
law  Judge’s  initial  or  recommended  de¬ 
cision. 

(a)  Time  for  filing.  Within  7  days 
after  service  of  any  initial  or  recom- 
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mended  decision  of  an  administrative 
law  judge,  any  party  may  file  excep¬ 
tions  to  the  decision  with  the  Board. 

(b)  Form  and  content  of  exception. 
Exceptions  shall  comply  with 
§  302.30(b). 

(c)  Effect  of  failure  to  file  timely  and 
adequate  exceptions.  The  provisions  of 
§  302.30(c)  shall  apply. 

(d)  Review  is  automatic.  If  timely 
and  adequate  exceptions  are  filed. 
Board  review  of  the  initial  or  recom¬ 
mended  decision  is  automatic. 

§  302.1755  Briefs  before  the  Board. 

The  provisions  of  §302.31  shall 
apply  to  briefs  before  the  Board, 
except  that: 

(a)  In  a  case  in  which  an  initial  or 
recommended  decision  has  been  issued 
and  exceptions  have  been  filed,  any 
party  may  file  a  brief  to  the  Board  in 
support  of  or  in  opposition  to  any  ex¬ 
ceptions.  Such  briefs  shall  be  filed 
within  21  days  after  service  of  the  ini¬ 
tial  or  recommended  decision. 

(b)  In  a  case  in  which  an  initial  or 
recommended  decision  has  been  issued 
and  no  exceptions  have  been  filed, 
briefs  to  the  Board  shall  not  be  filed 
unless  the  Board  has  taken  review  on 
its  own  initiative  and  specifically  pro¬ 
vided  for  the  filing  of  briefs  to  the 
Board. 

(c)  In  a  case  in  which  an  initial  or 
recommended  decision  will  not  be 
issued,  briefs  to  the  Board  may  be 
filed  only  if  specifically  provided  for  in 
the  order  establishing  further  proce¬ 
dures,  and  only  upon  the  issues  speci¬ 
fied  in  that  order.  Such  briefs  may  be 
filed  by  any  party  within  14  days  after 
service  date  of  the  order  establishing 
further  procedures,  unless  that  order 
established  a  different  due  date. 

§302.1756  Oral  argument  before  the 
Board. 

If  the  order  establishing  further  pro¬ 
cedures  provides  for  an  oral  argument, 
all  parties  will  be  advised  of  the  date 
and  hour  set  for  that  argument  and 
the  amount  of  time  allowed  each 
party.  The  provisions  of  §  302.32(b) 
shall  also  apply. 

§  302.1757  Final  decision  of  the  Board. 

In  addition  to  the  provisions  of 
§  302.36,  the  following  provisions  shall 
apply: 

(a)  In  the  case  of  a  certificate  appli¬ 
cation  that  has  been  set  for  oral  evi¬ 
dentiary  hearing  under  §  302.1750(a), 
the  Board  will  issue  its  final  order 
within  90  days  after  the  initial  or  rec¬ 
ommended  decision  is  issued.  If  an  ap¬ 
plicant  has  failed  to  meet  the  proce¬ 
dural  schedule  established  by  the 
Board,  the  Board  may  by  notice, 
extend  the  date  for  a  final  decision  for 
a  period  equal  to  the  period  of  delay 
caused  by  the  applicant. 


(b)  If  the  Board  does  not  act  in  the 
time  period  established  in  paragraph 

(a)  of  this  section 

(1)  In  the  case  of  an  application  for 
a  certificate  to  engage  in  interstate  or 
overseas  air  transportation,  the  initial 
or  recommended  decision  shall  become 
the  final  decision  of  the  Board  and 
shall  be  subject  to  judicial  review 
under  section  1006  of  the  Act;  and 

(2)  In  the  case  of  an  application  for 
a  certificate  to  engage  in  foreign  air 
transportation,  the  initial  or  recom¬ 
mended  decision  shall  be  transmitted 
to  the  President  under  section  801  of 
the  Act. 

(c)  In  the  case  of  a  certificate  appli¬ 
cation  that  has  been  processed  under 
§  302.1750(c),  the  Board  will  issue  its 
final  order  within  180  days  after  the 
order  establishing  further  procedures. 
If  an  applicant  has  failed  to  meet  the 
procedural  schedule  established  by  the 
Board,  the  Board  may,  by  notice, 
exten(l  the  due  date  for  a  final  deci¬ 
sion  for  a  period  equal  to  the  period  of 
delay  caused  by  the  applicant. 

§  302.1758  Petitions  for  reconsideration. 

The  provisions  of  §  302.37  shall 
apply  to  petitions  for  reconsideration, 
except  that: 

(a)  Petitions  for  reconsideration  of 
any  final  order  under  this  subpart 
shall  be  filed  within  10  days  after  serv¬ 
ice  of  the  order. 

(b)  Answers  to  a  petition  for  recon¬ 
sideration  shall  be  filed  within  10  days 
after  the  due  date  of  petitions. 

§  302.1760  Internal  procedures. 

(a)  In  deciding  which  of  the  proce¬ 
dures  set  forth  in  §302.1750  will  be 
used  for  each  case  under  this  subpart, 
the  Board  will  receive  a  joint  recom¬ 
mendation  from  (1)  the  Director  of 
the  Bureau  of  Pricing  and  Domestic 
Aviation  (in  cases  involving  interstate 
or  overseas  air  transportation)  or  the 
Director  of  the  Bureau  of  Internation¬ 
al  Aviation  (in  cases  involving  foreign 
air  transportation);  (2)  the  General 
Counsel;  and  (3)  the  Chief  Administra¬ 
tive  Law  Judge;  or  their  designees.  If 
there  is  disagreement  in  that  group, 
separate  recommendations  will  be  sub¬ 
mitted  to  the  extent  necessary  to  re¬ 
flect  their  views. 

(b)  In  deciding  each  case  under  this 
subpart  on  the  merits,  the  Board  will 
receive  a  joint  recommendation  from 
(1)  the  Director  of  the  Bureau  of  Pric¬ 
ing  and  Domestic  Aviation  (in  cases  in¬ 
volving  interstate  or  overseas  air 
transportation)  or  the  Director  of  the 
Bureau  of  International  Aviation  (in 
cases  involving  foreign  air  transporta¬ 
tion);  (2)  the  General  Counsel;  and  (3) 
the  Director  of  the  Office  of  Economic 
Analysis;  or  their  designees.  If  their  is 
disagreement  among  that  group,  sepa¬ 
rate  recommendations  will  be  submit¬ 


ted  to  the  extent  necessary  to  reflect 
those  views. 

§  302.1770  Criteria  for  use  of  oral  eviden¬ 
tiary  hearing  procedures  and  assign¬ 
ment  of  a  case  to  an  administrative  law 
judge. 

The  Board  will  assign  applications 
made  under  §§302.1701,  1720(c), 

1730(d)  and  1740  for  consideration 
under  the  expedited  procedures  of  this ' 
subpart  (§  302.1750(c))  and  order  the 
record  presented  directly  to  the  Board 
for  final  decision  unless  it  determines 
that: 

(a)  use  of  expedited  procedures  will 
prejudice  a  party; 

(b)  material  issues  of  decisional  fact 
cannot  adequately  be  resolved  without 
oral  evidentiary  hearing  procedures; 
or 

(c)  assignment  of  an  application  for 
oral  evidentiary  hearing  procedures  or 
an  initial  or  recommended  decision  by 
an  administrative  law  judge  is  other¬ 
wise  required  by  the  public  interest. 

§  302.1780  Standard  for  deciding  cases  in 
which  expedited,  simplified  procedures 
are  employed. 

The  decisional  standards  employed 
in  deciding  cases  under  §  302.1750(c) 
shall  be  the  same  as  the  standards  ap¬ 
plied  in  cases  decided  under 
§  302.1750(a).  These  are  the  standards 
set  forth  in  the  Federal  Aviation  Act 
of  1958,  as  amended,  as  interpreted 
and  expanded  upon  in  the  Board’s  de¬ 
cisions. 

B.  Further  amendments  to  Part  302: 

§302.12  [Amended];  §§302.908  and  302.911 
[Reserved] 

1.  Sections  302.12(d),  302.12(e), 

302.908,  and  302.911,  and  Subparts  M 
and  N  would  be  revoked  and  reserved. 

§302.18  [Amended] 

2.  In  §  302.18,  Motions,  paragraph  (a- 
1)  would  be  amended  by  deleting 
"after  notice  and  hearing”  from  the 
first  sentence  and  revising  the  third 
sentence  to  read:  "In  cases  where  ex¬ 
ceptions  are  filed  to  recommended,  ini¬ 
tial,  or  tentative  decisions,  or  where 
the  Board  orders  review  of  an  initial 
or  recommended  decision  on  its  own 
initiative,  such  motions  shall  be  filed 
on  or  before  the  date  that  briefs  are 
due  under  §302.31  or  §302.1755,  as  ap¬ 
plicable. 

3.  In  §302.22,  the  last  sentence  of 
paragraph  (c)  would  be  amended  by 
adding  "or  exceptions  to”,  so  that  it 
would  read: 

§  302.22  Administrative  law  judges. 

•  •  •  •  • 

(c)  •  •  •  The  Administrative  law 
judge’s  authority  in  each  case  will  ter¬ 
minate  either  upon  the  certification  of 
the  record  in  the  proceeding  to  the 
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Board,  or  upon  the  expiration  of  the 
period  within  which  petitions  for  dis¬ 
cretionary  review  of  or  excpetions  to 
his  initial  or  recommended  decision 
may  be  filed,  or  when  he  shall  have 
withdrawn  from  the  case  upon  consid¬ 
ering  himself  disqualified. 

#  •  •  *  * 

4.  In  §302.29,  paragraph  (b)  would 
be  amended  by  adding  a  sentence  at 
the  end,  to  read: 

§  302.29  Tentative  decision  of  the  Board. 

«  •  «  «  • 

(b)  *  *  •  The  Board  may  also,  in  its 
discretion,  omit  a  tentative  decision  in 
proceedings  under  Subpart  Q. 

5.  Section  302.33  would  be  amended 
by  adding  "or  exceptions  to”,  so  that  it 
reads; 

§  302.33  Waiver  of  procedural  steps  after 
hearing. 

The  parties  to  any  proceeding  may 
agree  to  waive  any  one  or  more  of  the 
following  procedural  steps  provided  in 
§§  302.25  through  302.32:  Oral  argu¬ 
ment  before  the  administrative  law 
judge,  the  filing  of  propo.sed  findings 
and  conclusions  for  the  administrative 
law  judge,  the  filing  of  proposed  find¬ 
ings  and  conclusions  for  the  adminis¬ 
trative  law  judge  or  for  the  Board,  a 
recommended  decision  of  the  adminis¬ 
trative  law  judge,  a  tentative  decision 
of  the  Board,  exceptions  to  a  tentative 
decision  of  the  Board,  a  petition  for 
discretionary  review  of  or  exceptions 
to  an  initial  decision  or  recommended 
decision,  the  filing  of  briefs  with  the 
Board,  or  oral  argument  before  the 
Board. 

§302.901  [Amended] 

6.  In  Subpart  I,  §302.901,  Applicabil¬ 
ity,  would  be  amended  by  replacing 
“Subpart  A”  by  “Subparts  A  and  Q”, 


PART  201— APPLICATIONS  FOR  CERTIFICATES 

OF  PUBLIC  CONVENIENCE  AND  NECESSITY 

C.  Amendents  to  Part  201,  Applica¬ 
tion  for  Certificates  of  Public  Conven- 
ience-and  Necessity: 

In  §  201.4,  paragraph  (a)  w'ould  be 
amended  and  a  new  paragraph  (e) 
would  be  added,  to  read: 

§  201.4  General  provisions  concerning 
contents. 

(a)  The  statements  contained  in  an 
application  shall  be  restricted  to  sig¬ 
nificant  and  relevant  facts. 

•  •  «  •  • 

(e)  Applications  covered  by  Subpart 
Q  of  Part  302  of  this  chapter  shall  also 
contain  the  following  facts  and  projec¬ 
tions: 


(1)  For  scheduled  carriers  only;  Pres¬ 
ent  and  proposed  schedules  by  type  of 
aircraft: 

(2)  Number  of  departures,  plane- 
miles,  passengers,  and  passenger-miles; 

(3)  Estimate  of  self -diversion  or  di¬ 
version  from  other  carriers,  if  applica¬ 
ble: 

(4)  Anticipated  operating  revenues: 

(5)  Estimate  of  impact  of  proposal 
on  operating  expenses.  For  local  serv¬ 
ice  carriers,  the  estimate  shall  be  com¬ 
puted  according  to  Subpart  K  of  Part 
302  of  this  chapter: 

(6)  For  local  service  carriers  only:  Es¬ 
timate  of  allowance  for  return  on  in¬ 
vestment  and  taxes,  computed  accord¬ 
ing  to  Subpart  K  of  Part  302  of  this 
chapter;  and 

(7)  For  local  service  carriers  only:  In¬ 
crease  or  decrease  in  subsidy  require¬ 
ments. 


PART  211— APPLICATIONS  FOR  PERMITS  TO 

FOREIGN  AIR  CARRIERS 

D.  Amendments  to  Part  211,  Appli¬ 
cations  for  Permits  to  Foreign  Air  Car¬ 
riers: 

1.  In  §211.5,  the  lead  paragraph 
would  be  amended  by  deleting  the 
second  sentence,  which  now  reads 
“They  shall  be  free  from  argumenta¬ 
tion  or  from  expressions  of  opinion, 
except  as  may  be  required  by  this 
part.” 

2.  Also  in  §211.5,  a  new  paragraph 
(f)  would  be  added,  to  read: 

§211.5  General  provisions  regarding  con¬ 
tents. 

«  *  •  *  * 

(f)  A  set  of  exhibits  fully  responsive 
to  the  evidence  request  contained  in 
the  Appendix  to  this  part. 

3.  The  following  appendix  would  be 
added: 

Appendix  to  Part  211 

REQUEST  FOR  EVIDENCE 

All  weights,  measures  and  monetary  units 
must  be  expressed  in  U.S.  terms  and  all  ex¬ 
hibit  material  must  be  submitted  in  English. 
In  the  case  of  a  renewal,  or  if  there  have 
been  prior  proceedings,  the  applicant  may 
incorporate  by  reference  and  update  any 
docket  in  which  the  following  requested  in¬ 
formation  was  previously  submitted.  The 
applicant  should  make  every  effort  to 
comply  with  this  Evidence  Request  fully 
and,  if  an  oral  hearing  is  convened,  to  make 
available  a  witness  who  is  competent  and 
able  to  testify  to  the  truth  and  accuracy  of 
the  statements  and  documents  requested.  If 
the  applicant  is  unable  to  respond  to  an 
item,  it  shall  note  such  circumstances  in  its 
submission,  furnish  the  reason  for  its  inabil¬ 
ity  to  respond,  supply  substitute  informa¬ 
tion  most  closely  approximating  the  evi¬ 
dence  requested,  and  adequately  explain  the 
basis  for  its  answer. 

1.  Submit  a  statement  by  the  applicant 
setting  forth; 


a.  The  names,  residence  and  business  ad¬ 
dresses,  and  citiz>,rnship  of  the  officers,  di¬ 
rectors,  and  key  management  personnel  of 
the  applicant. ' 

b.  The  name,  address,  and  citizenship  of 
each  person  holding  five  percent  or  more  of 
the  entire  capital  stock  or  capital,  as  the 
case  may  be,  of  the  applicant,  the  number 
of  shares  held  by  each,  and  the  percentage 
of  total  stock  held  by  each.  If  any  of  the 
above  shares  are  being  held  for  the  benefit 
of  another  person,  give  name,  address,  and 
citizenship.  If  any  of  those  persons  are  re¬ 
lated  by  blood  or  marriage,  state  the  rela¬ 
tionship.  If  five  percent  or  more  of  the  ap¬ 
plicant’s  stock  is  held  by  a  corporation  or 
partnership,  set  forth  the  name,  address, 
and  citizenship  of  each  person  holding  five 
percent  or  more  of  the  entire  capital  stock 
or  capital,  as  the  case  may  be.  of  that  corpo¬ 
ration  or  partnership  and  the  respective  in¬ 
terest  of  each;  if  any  of  such  stock  is  being 
held  for  the  benefit  of  another  person,  give 
the  name,  address,  and  citizenship.  If  five 
percent  or  more  of  .the  applicant’s  stock  is 
subject  to  a  voting  trust,  irrevocable  proxy 
or  similar  arrangement,  give  complete  de¬ 
tails,  including  citizenship  of  holder.  Identi¬ 
fy  all  of  the  above  persons  who  are  air  carri¬ 
ers.  foreign  air  carriers,  persons  engaged  in 
the  business  of  aeronautics,  common  carri¬ 
ers,  or  whose  principal  business  is  the  hold¬ 
ing  of  stock  in  or  control  of  any  air  carrier, 
foreign  air  carrier,  person  engaged  in  the 
business  of  aeronautics,  or  common  carrier. 
If  the  applicant  is  wholly  owned  or  substan¬ 
tially  owned  by  the  Government,  indicate 
which  governmental  department  has  juris¬ 
diction  over  and  responsibility  for  manageri¬ 
al  decisions. 

c.  A  description  of  the  shares  of  stock  or 
other  interests,  held  by  such  applicant,  for 
its  account,  in  persons  other  than  itself. 

d.  If  applicant  is  not  wholly  owned  by  the 
Government,  provide  a  statement  under 
oath  by  each  officer,  director,  manager  and 
stockholder  included  in  a.  b,  and  c  above,  de¬ 
scribing  any  stock  or  other  interest  held 
either  directly  or  indirectly  (through  hold¬ 
ing  companies)  in  any  U.S.  or  foreign  air 
carrier,  common  carrier,  or  person  engaged 
in  the  business  of  aeronautics. 

e.  If  applicant  is  not  wholly  owned  by  the 
Government,  state  in  detail  whether  any  of 
tha  applicant’s  officers,  directors,  or  other 
key  managerial  personnel  are  employed  by 
any  other  air  carrier  (U.S.  or  foreign), 
common  carrier,  person  engaged  in  the  busi¬ 
ness  of  aeronautics,  or  holding  company.  In¬ 
dicate  whether  any  major  policy  decision  of 
the  applicant  (such  as  route  expansion,  air¬ 
craft  lease  or  purchase,  share  redemption, 
dividend  payment,  etc.)  requires  unanimous 
approval  by  the  applicant’s  Board  of  Direc¬ 
tors. 

2.  Submit  proof  of  incorporation.  This 
should  be  shown,  if  possible,  by  certified 
copies  of  the  Government  decree,  parlia¬ 
mentary  action,  or  articles  of  incorporation 
which,  under  the  laws  of  the  country,  are 
evidence  of  the  incorporation  of  the  appli¬ 
cant.  Also  indicate  the  relationship  between 
the  applicant  and  the  Government.  Submit 
a  narrative  statement  describing  the  appli¬ 
cant’s  present  authority  from  its  Govern¬ 
ment,  the  expiration  date  of  this  authoriza¬ 
tion,  and  the  manner  in  which  it  is  expected 
to  be  renewed. 


'Specifically  include  the  President,  Gen¬ 
eral  Manager,  Director  of  Operations.  Direc¬ 
tor  of  Maintenance,  chief  pilot  and  chief  in¬ 
spector. 
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3.  Indicate  whether  applicant’s  stock  has 
been  given  as  collateral  to  secure  advance¬ 
ment  of  loans  or  purchase  of  aircraft;  if  so, 
indicate  the  ^ured  party  and  explain.  If 
applicant  has  given  pledges  of  its  stock  or 
signed  proxies  to  another  party  in  connec¬ 
tion  with  the  borrowing  of  funds  or  pur¬ 
chase  of  aircraft,  indicate  the  secured  party 
and  the  extent  of  the  secured  interest. 
Supply  copies  of  all  agreements. 

4.  Supply  a  detailed  description  of  the  ap¬ 
plicant’s  insurance  coverage,  including  the 
name(s)  of  its  insurance  carrier(s),  the 
amount,  and  liability  limits  of  its  insurance 
policies. 

5.  Supply  copies  of  all  licenses  issued  to 
the  applicant  by  its  Government,  together 
with  a  certified  copy  of  the  official  diplo¬ 
matic  note  designating  the  carrier  under  the 
applicable  air  transport  services  agreement. 
If  the  foreign  air  transportation  proposed  is 
not  covered  by  an  air  transport  services 
agreement,  supply  a  copy  of  the  official 
note  transmitting  the  application  to  the 
U.S.  Government  accompanied  by  evidence 
of  the  applicant’s  operating  authority  from 
its  Government. 

6.  Supply  a  general  description  of  the 
services  proposed  to  be  operated  if  the  ap¬ 
plication  is  granted.  For  direct  air  carriers, 
this  statement  should  include: 

a.  The  frequency  of  service  planned  at  the 
start  of  operations;  whether  the  service  pro¬ 
posed  is  to  be  scheduled,  nonscheduled  or 
charter,  and  whether  it  is  proposed  to  carry 
passengers,  and/or  property  and  mail;  and 
the  type  of  equipment  used; 

b.  The  points  propo.sed  to  be  served  in  the 
United  States;  and 

c.  A  service  schedule  detailing  the  manner 
in  which  the  service  will  be  operated  (e.p., 
nonstop  or  multi-stop,  and  identity  of  inter¬ 
mediate  traffic  and  non-traffic  points). 

7.  Submit  an  estimate  showing  the  total 
traffic  and  the  financial  results  of  the  pro¬ 
posed  services  for  the  forecast  year  and  the 
supporting  data  employed  to  calculate  the 
financial  forecast. 

8.  In  narrative  form  specifically  enumer¬ 
ate  each  of  the  elements  of  reciprocity/ 
comity  relied  upon  for  tiie  requested  au¬ 
thority.  Applicants  for  authority  to  operate 
as  indirect  air  carriers  (te,  air  freight  for- 
a’arders  and  charter  organizers)  should 
specify  whether  the  applicant’s  Govern¬ 
ment  permits  United  States  freight  forward¬ 
ers  or  charter  organizers  to  operate  in  its 
country  on  the  same  basis  as  nationals  of 
that  country. 

9.  Supply  a  specimen  foreign  air  carrier 
permit  and  order  granting  the  requested  au¬ 
thority-describing  the  terms,  conditions, 
and  limitations  which  should  be  attached. 

10.  Applicants  for  direct  operating  author¬ 
ity  should  submit  the  following  additional 
information:* 

a.  Supply  applicant's  balance  sheets  and 
profit  and  loss  statements  for  the  two  most 
recent  available  years  (calendar  or  fiscal), 
supplemented  by  a  statement  describing  its 
plans,  if  any,  for  new  financing  contemplat¬ 
ed  if  the  application  is  granted.  Profit  and 
loss  statements  shall  identify  separately, 
the  applicant’s  total  passenger  and  cargo 
revenues  for  the  periods  indicated  above. 
Any  significant  financial  relationship  be¬ 
tween  the  applicant  and  any  other  direct  or 
indirect  air  carrier  should  be  specifically 
identified  in  an  attachment  to  the  balance 


*This  does  not  apply  to  applicants  for  au¬ 
thority  to  operate  as  air  freight  forwarders 
or  toiu*  operators. 


sheets.  Describe  the  amount  and  reason  for 
financial  assistance  received  or  expected 
from  the  applicant’s  Government,  if  any. 
State  whether,  for  the  preceding  three 
years,  the  applicant  has  been  unable  to 
meet  its  current  financial  obligations,  has 
defaulted  on  its  transportation  commit¬ 
ments,  or  has  been  refused,  in  whole  or  in 
part,  debt  financing  (long-term  and  short¬ 
term)  by  a  financial  institution  (all  exten¬ 
sions  of  credit  are  embraced  by  this  infor¬ 
mation  request).  Itemize  any  Judgements 
entered  against  the  applicant  by  any  court 
or  other  judicial  authority  of  the  United 
States  or  any  state,  county  or  municipality, 
or  of  the  applicant’s  country,  or  by  any  in¬ 
ternational  or  third-country  court. 

b.  Describe  the  operating  history  of  the 
applicant.  Include  the  types  of  transporta¬ 
tion  services  rendered,  points  served,  etc. 
from  the  beginning  of  operations  to  present. 
Briefly  describe  the  business  experience  of 
each  officer,  director,  and  key  management 
personnel,  emphasizing  the  air  transporta¬ 
tion  or  transportation  experience,  if  any, 
that  each  may  have  had. 

c.  State  whether  any  operating  authority 
held  by  the  applicant  has  ever  been  sus¬ 
pended,  revoked,  canceled,  or  otherwise  ter¬ 
minated;  if  so,  furnish  details.  Submit  a  list 
of  all  safety  and  tariff  violations  in  which 
the  applicant  has  been  involved  in  the  past 
five  years.  Also  submit  a  statement  as  to 
whether,  for  the  preceding  three  years,  the 
applicant  has  been  refused  insurance,  either 
In  whole  or  in  part. 

d.  Set  forth  a  list  of  the  aircraft  owned, 
leased  and/or  operated  by  the  applicant.  In¬ 
dicate  each  aircraft  registration  number  and 
the  country  of  registration.  If  owned,  state 
the  amount  of  indebtedness  secured  thereby 
and  the  name,  address,  and  citizenship  of 
the  creditors)  of  secured  parties.  If  leased, 
supply  copies  of  all  lease  contracts  and  the 
address  and  citizenship  of  each  lessor.  De¬ 
scribe  any  plans  for  the  acquisition  or  lease 
of  additional  aircraft  if  the  present  permit 
application  is  granted  as  proposed.  If  any  of 
the  listed  aircraft  will  not  be  used  exclusive¬ 
ly  by  the  applicant,  explain  its  proposed 
use.  State  whether  any  aircraft  is  wet 
leased. 

e.  Indicate  where  and  by  whom  the  main¬ 
tenance  of  the  aircraft  is  or  will  be  per¬ 
formed.  The  applicant  must  show  that  it 
has  a  maintenance  program  for  its  aircraft 
that  is  equivalent  to  a  continuous  airworthi¬ 
ness  maintenance  program  currently  being 
used  by:  (1)  U.S.  air  carriers  certificated 
under  section  401  of  the  Act  (see  14  CFR 
Part  121,  Subchapter  L);  or  (2)  foreign  air 
carriers  from  a  coimtry  which  is  a  contract¬ 
ing  State  to  the  Chicago  Convention.  More¬ 
over,  the  applicant  must  show  to  the  satis¬ 
faction  of  the  Board  that  it  complies  with 
the  provision  of  I.C.A.O.  Pilots  and  Airmen 
Annexes  1,  6  (Part  1),  and  7  or  any  differ¬ 
ences  acceptable  to  the  Board,  unless  the 
applicant  is  from  a  country  that  is  a  con¬ 
tracting  State  to  the  Convention  on  Inter¬ 
national  Civil  Aviation.* 

f.  Submit  a  detailed  description  or  copies 
of  all  agreements,  understandings,  and  co¬ 
operative  working  arrangements,  lx)th  oral 
and  written,  entered  with  and  between  the 


*In  addition  to  the  copies  submitted  to 
the  Board,  two  copies  of  items  1(a),  5,  6,  and 
lO(bKcKdKe)  must  be  transmitted  to  the 
Federal  Aviation  Administration,  c/o  Curtis 
McKay,  Chief,  Air  Carrier  Division,  AFS- 
200,  800  Independence  Avenue,  SW.  Wash¬ 
ington,  DC  20591. 


applicant  or  on  behalf  of  the  applicant,  on 
the  one  hand,  and  any  United  States  or  for¬ 
eign  air  carrier,  on  the  other  hand,  affecting 
air  transportation  which  are  not  on  file  with 
the  Board.  If  there  are  no  such  agreements, 
so  state. 

g.  State  the  policy  of  the  applicant’s  Gov¬ 
ernment  with  respect  to  U.S.  charter  carri¬ 
ers  and  U.S.  scheduled  carriers  for  charter 
(off-route  and  on-route)  and  scheduled 
flights.  Specifically  state  whether  the  Gov¬ 
ernment  grants  Fifth  Freedom  traffic  rights 
to  U.S.  carriers. 

h.  If  the  permit  is  granted,  will  the  appli¬ 
cant  voluntarily  accept  the  following  condi¬ 
tions  in  the  permit? 

[1]  “This  permit  shall  be  subject  to  the 
conditions  that  the  holder  shall  keep  on  de¬ 
posit  with  the  Board  a  signed  counterpart  of 
Agreement  C.A.B.  18900,  an  agreement  re¬ 
lating  to  liability  limitations  of  the  Warsaw 
Convention  and  the  Hague  Protocol  ap¬ 
proved  by  the  Board  Order  E-23680,  dated 
May  13,  1966,  and  a  signed  counterpart  of 
any  amendment  by  the  Board  and  to  which 
the  holder  becomes  a  party,” 

[2]  For  permits  authorizing  the  foreign  air 
transportation  of  passengers  (and  their  ac¬ 
companying  baggage),  property  and  mail: 

"The  holder  (1)  shall  not  provide  foreign 
air  transportation  under  this  permit  unless 
there  is  in  effect  third-party  liability  insur¬ 
ance  in  the  amount  of  $1,000,000  or  such 
other  amounts  as  the  Board  may  require  by 
regulation  to  meet  potential  claims  which 
may  arise  in  connection  with  its  operations 
under  this  permit,  and  unless  there  is  on  file 
with  the  Docket  Section  of  the  Board  a 
statement  showing  the  name  and  address  of 
the  insurance  carrier  and  the  amounts  and 
liability  limits  of  the  third-party  iiability  in¬ 
surance  provided,  and  (2)  shall  not  provide 
foreign  air  transportation  of  persons  unless 
there  is  in  effect  liability  insurance  suffi¬ 
cient  .  to  cover  the  obligations  assumed  in 
C.A.B.  Agreement  18900,  and  unless  there  is 
on  file  with  the  Docket  Section  of  the  Board 
a  statement  showing  the  name  and  address 
of  the  insurance  carrier  and  the  amounts 
and  liability  limits  of  the  third-party  iiabili¬ 
ty  insurance  provided.  Upon  request  the 
Board  may  authorize  the  holder  to  supply 
the  name  and  address  of  an  insurance  syndi¬ 
cate  in  lieu  of  the  names  and  addresses  of 
the  member  insurers.” 

[3]  For  permits  authorizing  the  foreign 
air  transportation  of  property  only  or  of 
property  and  mail: 

“The  holder  shall  not  provide  foreign  air 
transportation  under  this  permit  unless  (1) 
there  is  in  effect  third-party  liability  insur¬ 
ance  in  the  amount  of  $1,000,000  or  such 
other  amounts  as  the  Board  may  require  by 
regulation  to  meet  potential  liability  claims 
which  may  arise  in  connection  with  its  oper¬ 
ations  under  this  permit,  (2)  there  is  in 
effect  minimum  liability  insurance  coverage 
for  bodily  injury  to  or  death  of  cargo  han¬ 
dlers  in  the  amount  of  $75,000  per  cargo 
handler,  and  (3)  there  is  on  file  with  the 
Docket  Section  of  the  board  a  statement 
showing  the  name  and  address  of  the  insur¬ 
ance  carrier  and  the  amounts  and  liability 
limits  of  the  insurance  provided  under  (1) 
and  (2)  above.  Upon  request,  the  Board  may 
authorize  the  holder  to  supply  the  name 
and  address  of  an  insurance  syndicate  in 
lieu  of  the  names  and  addresses  of  the 
member  insurers.” 

[4]  “The  initial  tariff  filed  by  the  holder 
shall  not  set  forth  rates,  fares,  and  charges 
lower  than  rates,  fares,  or  charges  that  may 
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be  in  effect  for  any  U.S.  air  carrier  in  the 
same  foreign  air  transportation;  however, 
this  condititon  shall  not  preclude  the  holder 
from  filing  any  subsequent  (other  than  ‘‘ini¬ 
tial’’)  tariff,  regardless  of  the  level  of  the 
rates,  fares,  and  charges  set  forth,  for  effec¬ 
tiveness  either  prior  or  subsequent  to  com¬ 
mencement  of  the  service  authorized.” 

[5]  “The  holder  shall  not  operate  any  air¬ 
craft  under  the  authority  granted  by  this 
permit,  unless  the  holder  complies  with  the 
operational  safety  requirements  at  least 
equivalent  of  Annex  6  of  the  Chicago  Con¬ 
vention.” 

i.  Submit  an  environmental  evaluation 
pursuant  to  Part  312  of  the  Board’s  Regula¬ 
tions  and  the  fuel  consumption  information 
required  by  Part. 313  of  the  Regulations.  If 
operations  at  an  airport  are  likely  to  be  de 
minimis  (less  than  one  daily  flight  average 
at  a  large  hub  airport  and  consumption  of 
less  than  10  million  [10,000,000]  gallons  of 
fuel  annually)  no  evaluation  need  be  pre¬ 
pared,  but  a  statement  to  that  effect  must 
be  made. 

*  *  *  •  • 


PART  312— IMPLEMENTATION  OF  THE  NA- 

TIONAL  ENVIRONMENTAL  POLICY  AO,  IN¬ 
CLUDING  THE  PREPARATION  OF  ENVIRON¬ 
MENTAL  IMPACT  STATEMENTS 

E.  Amendment  to  Part  312,  Imple¬ 
mentation  of  the  National  Environ¬ 
mental  Policy  Act,  Including  the  Prep¬ 
aration  of  Environmental  Impact 
Statements: 

In  §312.12,  paragraph  (a)(1)  would 
be  amended  to  read: 

§  312.12  Filing  of  environmental  evalua¬ 
tions  by  applicants.  • 

(a)  *  *  • 

(1)  Applications  under  Subpart  Q  of 
Part  302  of  this  chapter  shall  be  ac¬ 
companied  by  an  environmental  evalu¬ 
ation. 


•  *  •  •  * 

(Sec.  204,  401,  402,  1001,  Federal  Aviation 
Act  of  1958.  as  amended  by  Pub.  L.  95-504  as 
amended.  72  Stat.  743.  754.  757,  788.  92  Stat. 
1723  (49  U.S.C.  1324,  1371.  1481),  Adminis¬ 
trative  Procedure  Act,  (5  U.S.C.  551  et  seq.)) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

CFR  Doc.  79-5943  Piled  2-27-79;  8:45  am] 
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